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P R O C E E D I N G S 1 

CHAIRPERSON HOOD:  Okay.  This hearing will 2 

please come to order.  Good evening, ladies and 3 

gentlemen.   4 

My name is Anthony Hood.  Joining me are Vice 5 

Chair Miller and Commissioner Turnbull.  We're also 6 

joined by the Office of Zoning staff, Ms. Sharon 7 

Schellin, as well as the Office of Attorney General, 8 

Mr. Bergstein, as well as the Office of Planning, Ms. 9 

Steingasser and Mr. Lawson. 10 

Tonight's hearing is Zoning Commission Case 11 

No. 08-06F.  This is the Office of Planning text 12 

amendments; text amendments, corrections to ZR-16, 13 

Zoning Commission Order No. 08-06A. 14 

We will ask you to refrain from any 15 

disruptive noises or actions in the hearing room.  We 16 

are being reported -- recorded by a court reporter as 17 

well, and also webcast live. 18 

I also would ask that if you would like to 19 

sign up, if you could sign up in the kiosk -- did I 20 

say A or -- Zoning Commission Case No. 08-06F.  Okay.  21 

That's the case.  I'm sorry.  So we would like for 22 

you to sign up at the kiosk, and if you need some 23 

assistance you could see Mrs. Schellin.  24 

We do not take -- we will not swear witnesses 25 
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in as this is a rulemaking case this evening.  I 1 

think I covered everything that's in the opening 2 

statement, having done that by heart.  So I'm sure I 3 

missed a lot but let the record reflect I incorporate 4 

whatever our normal opening statement is.  So with 5 

that, Ms. Schellin, do we have any preliminary 6 

matters? 7 

MS. SCHELLIN:  No, sir. 8 

CHAIRPERSON HOOD:  Not hearing any, let's go 9 

straight to the Ms. Steingasser and Mr. Lawson. 10 

MS. STEINGASSER:  Yes, sir.  Commissioner 11 

Hood -- Chairman Hood, Commissioners.  12 

The case before you came out of a series of 13 

technical corrections.  There was some confusion 14 

raised about the process regarding how the waiver 15 

provision on PUDs evolved through the hearings of the 16 

case 08-06A, the comprehensive revisions to the 17 

Zoning Regulations.   18 

After doing some meeting with the Committee 19 

of 100 on the issue, reading their briefs and then 20 

doing some research ourselves, we agreed there was 21 

sufficient confusion and that we recommended the case 22 

be set down for public hearing. 23 

I've had a chance to read most of the 24 

filings.  I haven't read the comments that are 25 
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provided here this evening, and there seems to be a 1 

lot of confusion over what the modification and the 2 

waiver provides.  And what actually is in these 3 

groups.  We did not change any of the zone groups.  4 

We grouped them.  We put them by their new names.  5 

But the focus on the C-2-A and the M-U-4, you see 6 

that a lot in some of these, that is a moderate zone.  7 

It's in the Zoning Regulations, both in '58 and in 8 

the ZR-16.  It's identified as a moderate zone.  9 

We've not made any changes to that. 10 

We've reflected where it sits in the '58 11 

regulations.  We brought that forward in the ZR-16 12 

regulations. 13 

Some of the concern that we see focusing on 14 

the R-1 through the R-F Zones, formerly the 1, A, B, 15 

R-2, R-3, and R-4 Zones, we understand that concern 16 

and we are more than happy to provide an option that 17 

would just exclude that and maintain the status quo 18 

for those zones.  That status quo would be the 19 

minimum lot area as existed in the '58 regulations, 20 

same lot area, minimum has been brought forward in 21 

the ZR-16 regulations.  The status quo would be 22 

maintaining that 50 percent waiver authority. 23 

Again, that's the same in the '58 as it is in 24 

the '16.  So that's an option we think would address 25 
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a lot of the concerns about those smaller area zones 1 

because though I think it's highly unlikely that 2 

anybody would ever petition the Zoning Commission for 3 

a single row house PUD, it's correct that they could.   4 

Now it would be up to the Zoning Commission 5 

and your discretion as to whether you would actually 6 

entertain such an issue of folly and mischief as the 7 

Capitol Hill Restoration said.  But we agree that 8 

that doesn't even need to be on the table.  So we're 9 

happy to provide an option that would exclude those 10 

zones. 11 

The other issue would then be those other 12 

zones, all other zones category, and the options 13 

before the Commission are to maintain the status quo, 14 

which would be the 50 percent reduction.  Again, 15 

that's what's in the 58 regulations.  We brought it 16 

forward in the ZR-16 regulations, to allow a full 17 

waiver which is what the Commission had given us 18 

guidance in 2011 when we first started this process.  19 

Some of these PUD standards were some of the first 20 

issues floated and discussed by the Zoning 21 

Commission.  And it was through that process that the 22 

guidance was given to OP to look at and include that 23 

issue for public -- within the public hearing 24 

process. 25 
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So that's how that got into the regulations.  1 

So that would be Option 2.  And the third option we 2 

were thinking that has been discussed by the 3 

Commission in this case has been the consideration of 4 

either reducing the minimum area of these zones for 5 

PUD at 10,000 square feet, or conversely allowing an 6 

applicant to request a waiver such that the lot is no 7 

less than 5,000 square feet.  And that doesn't have a 8 

percentage but allows the Commission to consider some 9 

of these smaller lots. 10 

And the reason that OP doesn't oppose having 11 

smaller lots than the $7,500 square feet is that 12 

there are a lot of very small, very sensitive lots 13 

that we want to see redeveloped, that may have 14 

historic structures on them, may be located in areas 15 

of high sensitivity in terms of you know, adjacency 16 

to other properties, and the matter of right 17 

development could be much worse than a PUD.  And the 18 

PUD provides for community input, benefits and 19 

amenities, and Zoning Commission review.   20 

So that's why we're not opposed to having a 21 

smaller waiver.  And so we were thinking through the 22 

various options as we read through those.  So again, 23 

it's whether the Commission wants to maintain the 24 

status quo, maintain the advertised status of having 25 
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no limit on the waiver, or establishing a minimum 1 

floor.  We would look at the minimum floor being 2 

5,000 square feet.  That's a 10,000 square foot PUD 3 

and the Commission has used that standard in the H 4 

Street Overlay area and Georgia Avenue Overlay.  And 5 

the whole reason that the community is presented, 6 

that minimum land area was because of the situation 7 

where there is small, unique properties.  They have a 8 

really tight intimate adjacency with residential.  9 

They have some unique character.  There is a desire 10 

to keep them, but they want to have some kind of 11 

control over the development. 12 

So those are the three options that we 13 

present to you based on some of the information we've 14 

heard tonight.   15 

The other part of the public hearing that OP 16 

is going to address is Section 102, vested rights 17 

under the previous '58 Zoning Regs.  And that 18 

advertised text is before you.  We would recommend 19 

that that advertised text be adopted as modified.  20 

We've worked with OAG to kind of refine some of this 21 

language and we think a further clarification to that 22 

could be through the addition at the end of the 23 

sentence that says, "As they apply to the requested 24 

modification."   25 
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So the whole sentence would say, "An 1 

application to the Board of Zoning Adjustment or the 2 

Zoning Commission for a modification other than a 3 

minor modification to a vested project shall conform 4 

with the 2016 regulations as they apply to the 5 

requested modification." 6 

And that's to clarify some of the concerns 7 

we've heard about a modification triggering the 8 

entire set of regulations.  So this would make it 9 

clear that we're only talking about the modification 10 

itself.   11 

The rest of the regulations get to the issues 12 

of deviations and flexibility permitted by the Zoning 13 

Administrator's ruling.  We've worked with OAG and 14 

the Zoning Administrator on these issues.  So 304.10, 15 

11, and 12 were proposed by the Zoning 16 

Administrator's officer, and the Zoning Administrator 17 

is here to answer any questions and to give a quick 18 

presentation on their reasoning behind that.   19 

The rest of 304 was modified to -- is 20 

proposed to be modified in order to enable that 21 

modification.  So with that, I'm happy to answer any 22 

questions. 23 

MR. TURNBULL:  Could you just go back and -- 24 

you said three options that you're now proposing for 25 
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the --  1 

MS. STEINGASSER:  Well, there's three options 2 

we thought through as we were reading the comments 3 

this afternoon. 4 

MR. TURNBULL:  Right. 5 

MS. STEINGASSER:  So there is, maintain the 6 

status quo, which is what's in the '58 regs and it 7 

has been brought forward through this case with the 8 

repeal of the text.  So that would be to maintain the 9 

minimum lot area. 10 

MR. TURNBULL:  For all zones? 11 

MS. STEINGASSER:  For all zones. 12 

MR. TURNBULL:  Okay. 13 

MS. STEINGASSER:  And so that -- and allow 14 

for the 50 percent reduction.  And that waiver, the 15 

50 percent waiver is at the discretion of the Zoning 16 

Commission.  So after the public hearing the Zoning 17 

Commission has to determine that the waiver was 18 

necessary in the public good. 19 

MR. TURNBULL:  Right. 20 

MS. STEINGASSER:  Et cetera.  So that's the 21 

status quo.  The advertised text proposed a waiver 22 

with no limitation, so the Commission could waive 50, 23 

60, 70, whatever percentage the Commission felt was 24 

necessary.  And then the third option we were 25 
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thinking through is a waiver, but still maintaining 1 

some kind of minimum land area.  And we were thinking 2 

5,000 square feet because that's the smallest minimum 3 

land area with a waiver that currently exists in the 4 

regulations that the Commission approved through the 5 

Georgia Avenue overlay and H Street. 6 

MR. TURNBULL:  I thought you said earlier 7 

something about maintaining the status quo for the 8 

lower -- the zones that are --  9 

MS. STEINGASSER:  Yes. 10 

MR. TURNBULL:  -- like the old R-1.  I  11 

mean --  12 

MS. STEINGASSER:  The old R-1 through R-4, we 13 

would be very comfortable just taking those out of 14 

these proposal and leaving that as the status quo. 15 

MR. TURNBULL:  So is that a separate one, 16 

other than your first one for a status quo for 17 

everything?  Is that like an option? 18 

MS. STEINGASSER:  Yes.  Yes.  So I was 19 

distinguishing between the mixed use and the 20 

residential zones.  So taking the residential -- low 21 

density residential, the R-1s, R-2s, 3s, and the R-F 22 

zones. 23 

MR. TURNBULL:  Okay. 24 

MS. STEINGASSER:  And maintaining the status 25 
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quo with those zones.  That seemed to be a lot of the 1 

concern we were reading --  2 

MR. TURNBULL:  Yes. 3 

MS. STEINGASSER:  -- through these comments. 4 

MR. TURNBULL:  Okay. 5 

MS. STEINGASSER:  And it was never the intent 6 

to get into those zones to the degree that that was 7 

shown here. 8 

MR. TURNBULL:  Okay.  Thank you. 9 

MS. STEINGASSER:  Uh-huh. 10 

CHAIRPERSON HOOD:  Okay.  I know Mr. Turnbull 11 

has already started, but let's see if we have any 12 

questions of the Office of Planning.  I was --  13 

MR. TURNBULL:  Oh, I'm sorry, Mr. Chair, I --  14 

CHAIRPERSON HOOD:  Oh, no, that's fine.  I 15 

had a few issues over here.  I seem to be having 16 

quite a few of them here lately.  But let's see, any 17 

questions or comments?  Okay. 18 

MR. TURNBULL:  The only other thing was on 19 

the ZA issue.  And you've made some modifications as 20 

per an exhibit that they had submitted.  It's like -- 21 

I forget which one it is.   22 

The big question came up about the ability of 23 

the ZA to allow for changes in materials to a BZA 24 

case. 25 
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MS. STEINGASSER:  Well, the Zoning 1 

Administrator is here and he is prepared to give a 2 

presentation on that proposal. 3 

MR. TURNBULL:  But well, yeah, I'm just 4 

saying, I don't see anything in there that says you 5 

can't change materials.  Or am I -- maybe I haven't 6 

read that correctly or --  7 

MS. STEINGASSER:  I would defer to the Zoning 8 

Administrator -- 9 

MR. TURNBULL:  Okay.  10 

MS. STEINGASSER:  -- who actually wrote the 11 

study. 12 

MR. TURNBULL:  Thank you. 13 

CHAIRPERSON HOOD:  You can actually bring 14 

them up at some point because I do have some 15 

questions about that.  I think it should mirror what 16 

we do. 17 

MR. TURNBULL:  Right. 18 

CHAIRPERSON HOOD:  But I see in the memo from 19 

Mr. Goldstein that there are some problems that he 20 

goes through.  I don't know what the life of a Zoning 21 

Administrator is.  But I know what the life of 22 

somebody who sits on the Zoning Commission is. 23 

And one of the things with the ZR-16, Ms. 24 

Steingasser, and I'm getting a lot of flak, and I 25 
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think it goes back to your first statement, a lot of 1 

it is a misunderstanding and how people are 2 

interpreting things, because I know, and I think 3 

everyone knows, I would not have sat here knowingly 4 

and approved the ZR-16 new set of regulations for 5 

this City which makes pop-ups a matter of right.   6 

MS. STEINGASSER:  We read that.  There's some 7 

true actual factual errors in some of the statements.  8 

Under no circumstance would these amendments allow 9 

pop-ups as a matter of right that we just spent, you 10 

know, Case 14-11, taking care of. 11 

CHAIRPERSON HOOD:  Not only have I read it, 12 

but people have mentioned it to me when I'm out in 13 

the area on the street.  So it's a lot of 14 

misconfusion.  We're still learning, the other night 15 

as you all -- my colleagues know, I was getting ready 16 

to make a final motion and I found I couldn't -- or 17 

it was going to be a final -- so, whatever the case 18 

is, everybody is going through a learning curve and a 19 

learning process.  So I would just ask us to be 20 

patient, and I think that to the public if we do find 21 

that there are things that we need to look at, we'll 22 

look at it.  But I do have some questions to the ZA 23 

and others.  24 

So, and I also want to hear from the public.  25 
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But let me see.  Any other questions or comments up 1 

here?  Not at this time.  We may come back and have 2 

some questions at a later time. 3 

You know what?  Is that Matt -- what's the 4 

first name?  Matt McCarthy.  You can come to the 5 

table.  I'm just going to call up in the -- I mean, 6 

the names that I see.  Meredith Moldenhauer.   7 

Oh, wait a minute.  It's probably a 8 

operator's problem.  Oh, there it is.  It's an 9 

operator's problem.  I only have three names over 10 

here, though.  Is there only three people? 11 

MS. SCHELLIN:  Oh, that's the proponents.  12 

You want all of them? 13 

CHAIRPERSON HOOD:  Yeah, I want all of them. 14 

MS. SCHELLIN:  Okay. 15 

CHAIRPERSON HOOD:  Okay.  John Hargrove.  Is 16 

it John Hargrove or Larry Hargrove?  Is Larry 17 

Hargrove here too? 18 

MR. HARGROVE:  [Speaking off mic.]  19 

CHAIRPERSON HOOD:  I thought your first name 20 

was Larry Hargrove. 21 

MR. HARGROVE: [Speaking off mic.]  22 

CHAIRPERSON HOOD:  Well, so you can testify 23 

twice because they have John Hargrove, and then they 24 

have Larry Hargrove.  So just bring the other 25 
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Hargrove up and both of you all can testify.   1 

MR. HARGROVE:  [Speaking off mic.]  2 

CHAIRPERSON HOOD:  Okay.  Is that what it -- 3 

okay.  I was wondering.  That's what it is.  Okay.  4 

Okay.  Commissioner Mark Eckenwiler. 5 

PARTICIPANT:  [Speaking off mic.]  6 

CHAIRPERSON HOOD:  Oh, I'm sorry.  Okay.  7 

Commissioner Gambrell, you can come forward.  Just 8 

going to call everybody on the list, again as I'm 9 

having a -- and David Avitabile.  Did I get 10 

everybody? 11 

And we're going to bring the ZA up by 12 

himself.  We want him to be in the hot seat.  All 13 

right. 14 

Let's start with you, Mr. Eckenwiler, 15 

Commissioner. 16 

MR. ECKENWILER:  Thank you, Mr. Chair.  Good 17 

evening Commissioners Miller and Turnbull.  My name 18 

is Mark Eckenwiler.  I'm the Commissioner for Single-19 

member District 6C-04.  I chair the Planning, Zoning, 20 

and Economic Development Committee for ANC 6C and I 21 

am here tonight to present the official views of ANC 22 

6C pursuant to our unanimous vote on our properly 23 

noticed meeting on September 14th. 24 

I want to address my remarks in my official 25 
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6C capacity, solely to the issue that Ms. Steingasser 1 

began with, the minimum land area requirement for 2 

PUDs.  That's Subtitle X, Section 301.2 on page 5 of 3 

the hearing notice.   4 

ANC 6C believes that the minute area 5 

requirement serves an important function that 6 

arbitrarily small projects simply cannot deliver the 7 

community benefits and amenities that are 8 

commensurate with PUD's increased zoning envelope.  9 

We think it simply is unlikely to scale. 10 

We fully appreciate that relief is entirely 11 

discretionary with the Commission, and that the 12 

Commission therefore need not grant relief in any 13 

given case that falls below the stated minimum for a 14 

PUD.  But nevertheless we believe that the objectives 15 

of the PUD provisions and I think equally 16 

importantly, the scarce time energy of the Zoning 17 

Commission, the Office of Planning, and the affected 18 

ANCs and citizens across the District are better 19 

served by retaining a hard minimum for PUD 20 

consideration instead of letting -- basically turning 21 

into the wild west and letting anybody who wants to 22 

apply for a PUD to do so. 23 

So that concludes my remarks on behalf of ANC 24 

6C.  I do just want to offer one additional 25 
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observation, and this is sort of a broad comment, Mr. 1 

Chairman, going to your comment about you don’t know 2 

what it's like to be the Zoning Administrator.  I 3 

will say unfortunately that I know what it is like 4 

over the past several years to have dealt with the 5 

Zoning Administrator and with the grace of this 6 

Commission and the Office of Planning, we will be 7 

before you again soon on a rulemaking petition. 8 

But I just want to tell you, my personal 9 

experience is that whenever it is possible to 10 

misconstrue or pervert, or in any way find a loophole 11 

in any provision of the Zoning Regulations, somehow 12 

or other the Administrator succeeds in doing so to 13 

the detriment of the public good.   14 

And I think your example, Commissioner 15 

Turnbull, I think you mentioned something about a 16 

restriction on changing materials.  That is exactly 17 

the kind of thing that I think you should be 18 

extremely wary of, and cautious to make clear.  The 19 

problem is I don't see how you can ever cover, 20 

exhaustively, all the ways in which one can do an 21 

end-around on the regulations. 22 

So I don't have specific recommendations with 23 

respect to the particular changes that are proposed 24 

in the case before you tonight, but I want to give 25 
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you, you know, sort of a preliminary taste of what 1 

it's like being someone on the ground at the ANC who 2 

deals with these cases and has to go to the BZA to 3 

deal with them. 4 

That concludes my testimony this evening.  5 

I'm sorry to be here taking up your time when we 6 

should all be sitting in a beer garden on this lovely 7 

evening.  I'm happy to answer questions if you have 8 

any, and I thank you. 9 

CHAIRPERSON HOOD:  Okay.  Thank you.  We 10 

would just ask you to hold your seat.  Next. 11 

MR. GAMBRELL:  My name is Alan Gambrell, ANC 12 

1C in Adam's Morgan.  And like my fellow 13 

commissioner, our ANC on September 7th, passed a 14 

resolution unanimously seven to nothing opposing the 15 

proposed PUD changes.  The resolution I think you 16 

have before you.  It's also in the record. 17 

I'd like to provide a bit of a summary and 18 

then just close from a few comments.  Just to kind of 19 

reiterate what's in the resolution, as Commissioner 20 

Eckenwiler said, the proposed waiver of PUD minimum 21 

requirements is simply too much.  Especially for this 22 

highly discretionary PUD process. 23 

Secondly, the criteria against weigh waivers 24 

is frankly not meaningful or practical.  And, you 25 
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know, in particular I'm speaking to the provision 1 

where it talks about a waiver in terms of an 2 

exception should merit, and be in the best interest 3 

of the District or the Country.  That's fairly broad 4 

language and I don't know how you possibly apply 5 

that. 6 

Third, the idea of reducing minimum area 7 

standards to the point they could be applied to 8 

single-family row houses, and I know we just had a 9 

discussion about that, it really throws the 10 

regulatory process itself into question insofar that 11 

the Commission could simply waive requirements. 12 

I'd like to just close in terms of the 13 

proposed new PUD rules.  And ANC 1C really -- and I 14 

hate to say what I think you want and what you want 15 

to do, but we don't think you want such discretion.  16 

It really would put this body in a position of 17 

arbitrating and potentially reversing the zoning 18 

regulatory framework that's put into place to guide 19 

wise development. 20 

ANC 1C, we also don't think you need such 21 

discretion, really, because the point of PUD 22 

regulations is unquestionably one that is intended to 23 

focus on larger projects. 24 

And we also don't think the Zoning Commission 25 
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should have a wider level of waiver discretion.  As 1 

you know, the Zoning Regulations, they're intended to 2 

provide a level of certainty and clarity to people 3 

regarding future development.  But to provide more 4 

waivers to the system is going to create, inherently, 5 

more uncertainty in people's minds. 6 

So just in closing I'd like to echo 7 

Commissioner Eckenwiler's comments that we look 8 

forward to working with the Zoning Commission to look 9 

for ways that we can make ZR-17, also with the Office 10 

of Planning to make ZR-16 more clear so that there 11 

are fewer cases that come before the Board of Zoning 12 

Adjustment.  And there is frankly less hassle for the 13 

DCRA staff in terms of the interpretations that we 14 

often times are at odds with.  Thanks. 15 

CHAIRPERSON HOOD:  Thank you.  Next. 16 

MS. MOLDENHAUER:  Good evening.  Meredith 17 

Moldenhauer from the law firm of Griffin, Murphy, 18 

Moldenhauer, and Wiggins.  I'm here testifying on 19 

behalf of the multiple variety of clients that we 20 

represent, both single-family individuals who take 21 

individual homes and cases before the BZA, as well as 22 

small to medium to large sized development projects 23 

that go both before the BZA and the Zoning 24 

Commission. 25 
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We are here to recommend the changes that 1 

were proposed by the Zoning Administrator and Paul 2 

Goldstein with some small caveats that we believe are 3 

important for the Zoning Commission to review.  We've 4 

provided a copy of that.  I apologize for not having 5 

it filed in the record earlier. 6 

First we want to stress the importance of -- 7 

and providing additional context as to why the 8 

proposed text amendments are valid and why the Zoning 9 

Administrator's ability to approve minor 10 

modifications is critical.  An applicant that pursues 11 

BZA relief are most often a homeowner or a smaller 12 

developer, not the same type of developer that goes 13 

before a PUD. 14 

These people are organizations that have 15 

limited resources and as having been on the BZA, 16 

there are also times where people don't have lawyers.  17 

So it's a different situation in regard to the 18 

context of a PUD where you have lawyers constantly 19 

representing a case, where you have covenants, where 20 

you have a full order.  There's a lot of times in 21 

which summary orders are provided under a BZA where 22 

flexibility is more critical and more needed. 23 

When appearing before the BZA applicants 24 

typically do not -- have not gone through extensive 25 
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development process.  They don't have to provide the 1 

statutory 80 percent permit complete drawing 2 

programs.  They have typically not gotten mechanical 3 

and electrical work done, and structural work 4 

confirmed.  So the need to have that flexibility is 5 

paramount when looking just at the envelope of a 6 

building, rather than looking at all the detailed 7 

nuances that are provided by the Zoning Commission. 8 

The BZA, as it is not like the Zoning 9 

Commission, I think that in those cases an applicant 10 

does not typically provide as much detail and the 11 

need for flexibility then is more critical going 12 

through the permitting process.  In that regard we 13 

provided some -- while we are supportive of what the 14 

Zoning Administrator recommended, we have some minor 15 

recommendations in red that we've provided under 16 

Section 304.10.  Right now the regulations read that 17 

the flexibility must be granted by an order, but we 18 

would like to see if the Zoning Commission would be 19 

willing to add, or orally in a hearing pursuant to 20 

the transcript.   21 

There are many times, as I said, that 22 

individuals bring cases before the Board, and to 23 

require that it has to be a full order would be 24 

detrimental to individual homeowners, as well as 25 
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small developers that are waiting for a summary 1 

order.  In addition it would be a burden on the 2 

Office of Zoning to try to include that when it could 3 

simply be modified and then provided as part of the 4 

transcript that this office keeps and is available 5 

online.  6 

In addition to that we think that Sections A, 7 

B, and C are exceptionally broad and include all 8 

those aspects that would possibly be in situations 9 

where an additional relief was required.  So we would 10 

then say that under D, where it says changes to the 11 

principle use for the approval in an order, if the 12 

order pertains to a use change. 13 

There are situations in which small 14 

developers take maybe an MU site and they are seeking 15 

relief for a specific tenant, maybe a barbershop, 16 

where they're asking for rear yard relief or maybe 17 

minor lot occupancy relief.  If this thing were just 18 

put in here without the caveat, if it only applies to 19 

a use change, you would then not be able to -- let's 20 

say the tenant fell through and now you don’t have a 21 

barber shop but you have another type of retailer.  22 

You have another -- especially in the new zoning 23 

regulations, it's so specific as to the different use 24 

categories, that if it's a different use category but 25 
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it's not impacting A, or B, or C, or you're not 1 

increasing the area of use, you're not changing the 2 

use, it really should be something that the Zoning 3 

Administrator should then be able to allow a change 4 

of use, as long as it's permitted as a matter of 5 

right in the zone.  And because the BZA case affects 6 

the envelope of the building.   7 

And as, you know, OAG has told us, it doesn't 8 

actually affect the use or the future uses of the 9 

building, so to have that restriction I think goes 10 

beyond the scope of what should be provided in 11 

regards to flexibility.  12 

In addition to that, an increase in the 13 

number of stories, if the number of stories was a 14 

condition to the order.  The Board has been much more 15 

diligent in -- if they feel as though the ANC is 16 

identifying something as a concern, number of stories 17 

that are proposed, they can add that as a condition.  18 

But if it's not something that's a concern then if as 19 

maybe a hypothetical that be added in here, if you 20 

have a three-story building with a penthouse and 21 

because you're in the BZA at a conceptual phase, and 22 

you go down through construction and your 23 

construction contractor tells you that it's actually 24 

going to be more efficient to build a fourth floor 25 
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and you can do that as a matter of right, why 1 

wouldn't an applicant be able to change it from a 2 

third floor to a fourth floor? 3 

We would ask that that would be removed and 4 

then we would recommend removing F through H, and we 5 

would be very supportive of maintaining the language 6 

as it currently exists for PUDs.  That flexibility is 7 

important and we think that there are multiple 8 

projects at the District that would benefit from the 9 

PUD process.  There's a lot of times when cases go 10 

before BZA that are smaller, that previously could 11 

not have gone through the PUD process.  And we think 12 

that this flexibility was a benefit in the ZR-16 13 

language and we would like to see it move forward for 14 

all areas. 15 

And as we heard testimony from certain ANC 16 

members, H Street might be different than Adam's 17 

Morgan, but that's where those cases would go one by 18 

one and we would have the public process to be able 19 

to be articulated through the Zoning Commission.  20 

Thank you.  I'm available for questions. 21 

CHAIRPERSON HOOD:  All right.  Thank you.  22 

Next? 23 

MR. HARGROVE:  I'm Larry Hargrove testifying 24 

for the Committee of 100 on the Federal City.  In my 25 
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prepared remarks I would certainly be addressing some 1 

of the concerns that Ms. Steingasser referred to in 2 

her opening comments.  That connection, let me say 3 

that as to the various alternatives to the amendment 4 

now proposed that she put on the table, our position 5 

is that the status quo should be maintained and 6 

maintained as to all zones until someone has figured 7 

out on a zone by zone basis what the impact of this 8 

100 percent waiver would be.  We certainly would not 9 

support limiting the [garbled speech] of the status 10 

quo just to R-1 through R-4 if that should develop as 11 

an alternative.  But we would certainly think it 12 

appropriate to include R-5, that is R-A, and also the 13 

lower density of mixed use zones such as M-U-4 and M-14 

U-5. 15 

Having said that let me address this 16 

amendment, taking it at face value even though Ms. 17 

Steingasser has indicated that perhaps it is not to 18 

be fully taken at face value because there seems to 19 

be an emerging consensus that the lower density zones 20 

ought to be excluded, which we would certainly agree 21 

with. 22 

As written the amendment would increase the 23 

number of parcels eligible for PUDs and the number of 24 

citizens owning property in the District who may find 25 
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themselves potentially affected by a PUD proposal, by 1 

700 percent.  The overwhelming majority of these 2 

people would be homeowners and owners of small 3 

buildings in mixed use commercial districts, people 4 

who are not regularly concerned with zoning, but who 5 

do rely on it as a set of rules to serve as a guide 6 

for predicting the future character of the 7 

neighborhood in which they have chosen to live and/or 8 

to invest their resources.   9 

But when a developer applies for a PUD on the 10 

lot next door as they clearly could under the 11 

amendment as written, these folks will soon discover 12 

that as to that particular project the comparatively 13 

precise -- I say comparatively precise, rule-based 14 

regime of conventional zoning, has been overwritten 15 

by an arcane special regime that leaves most of the 16 

decisions as to the suitability of the project to a 17 

public agency, namely this Commission. 18 

It is true that PUDs are supposed to be 19 

higher quality projects that produce public benefits 20 

and amenities.  The extent to which these objectives 21 

are met in the particular project may be often in the 22 

eye of the beholder, but what an affected land owner 23 

can know for certain is that the project will be 24 

substantially bigger than the conventional rules 25 
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would allow with a 20 percent standard FAR bonus in 1 

most zones, and with zones specific height increases 2 

and that it will accordingly be substantially bigger 3 

and more intrusive than it would be under 4 

conventional zoning. 5 

Additionally, that land owner will discover 6 

that the Commission is now newly empowered under ZR-7 

16 to grant relief over and above these bonuses, from 8 

any building development standard or other standard 9 

referenced in the zone reference table with the 10 

exception of use regulations. 11 

Now, avoiding the sort of disruptive impact 12 

on homeowners and other small property owners and 13 

their neighborhoods that this would entail is why we 14 

have large minute area requirements for PUDs in lower 15 

density residential and mixed use areas.  It is clear 16 

that the PUD process was never intended or regarded 17 

as appropriate for small parcels but only for fairly 18 

large projects. 19 

The proposed amendment taken at face value 20 

portends a radical downgrading of the relevance of 21 

conventional zoning across the city, accompanied by 22 

substantial increase in density and height.  But it 23 

is put forward with no supporting rationale or 24 

analysis of its predictable impact.  So now I view 25 
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the idea of eliminating minimum area requirements 1 

should be dropped.  It should be revived, if at all, 2 

only after well documented zone by zone reasons for 3 

change have been produced and thoroughly examined in 4 

public. 5 

Let me add a comment on a related issue.  As 6 

the hearing notice notes, Rule X301.2, the waiver 7 

provision, was earlier considered in conjunction with 8 

the Commission's consideration of proposed technical 9 

amendments.  It was, however, set down for notice and 10 

comment and we're now having a hearing on it. 11 

However, the Commission has proceeded to act 12 

on several sets of proposed technical corrections, 13 

allowing only limited comment periods, extremely 14 

abbreviated comment periods and without explanation 15 

sufficient to allow readers to grasp the impact of 16 

the changes or to determine whether in fact they are 17 

merely technical.  We've presented these views 18 

before. 19 

These factors operate together to restrict 20 

the ability of the public to participate in zoning 21 

rulemaking in any meaningful fashion in our view.  So 22 

we're concerned that the recent spate of purportedly 23 

technical amendments that effect substantive changes 24 

will become an entrenched mode of amending the code.  25 
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As you'll remember, numerous individuals who 1 

commented during the ZRR process protested the 2 

increased number of matter of right actions resulting 3 

in fewer opportunities for residents to comment on 4 

matters effecting their neighborhood.  So we hope 5 

that the use of the technical amendment process to 6 

effect substantive changes does not become an 7 

unbridgeable chasm, or a standard mode of amending 8 

the new Zoning Regulations. 9 

The last batch -- last two batches of these 10 

technical amendments were sent to the Commission with 11 

10 days and four days' notice, respectively, before 12 

the date of the hearing at which they were asked to 13 

be put on the consent calendar.  We've tried to get 14 

in some comments on those.  We did manage to get some 15 

in on the day of the hearing, but apparently did not 16 

get -- those comments did not get into your hands and 17 

so we have taken the liberty of attaching those 18 

comments to this statement which you will have in 19 

hand, because it's pretty clear that this is going to 20 

be an ongoing process.  There are going to be more 21 

such changes proposed to ZR-17 as all of the wrinkles 22 

get ironed out. 23 

Thank you very much. 24 

CHAIRPERSON HOOD:  Thank you.  Next.  25 
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MR. McCARTHY:  Commissioner Hood, Members of 1 

the Commission. 2 

 CHAIRPERSON HOOD:  Your mic on? 3 

MR. McCARTHY:  Chairman Hood.  4 

CHAIRPERSON HOOD:  Is your mic on?   5 

MR. McCARTHY:  Chairman Hood and Members of 6 

the Commission.  I am here on behalf of the Kalorama 7 

Citizen's Association, and I want to state that we 8 

strongly, strongly oppose the proposed amendment.  We 9 

believe it's ill conceived, that it will damage 10 

neighborhood character across the City, and have a 11 

chilling effect on citizen confidence in zoning and 12 

meaningful participation in the zoning process.  13 

Now, again, I think our comments are 14 

certainly as these amendments were proposed before we 15 

heard Ms. Steingasser's comments.  But we certainly 16 

are looking for time.  I mean, we would like to see 17 

those put together and set forth in front of us and 18 

have an opportunity to discuss them instead of 19 

hearing about it only now.   20 

But, you know, the problem is that PUDs 21 

substantially suspend regular zoning rules.  We just 22 

went through a long process and have just installed 23 

new zoning rules that people are having trouble 24 

getting their head around and frankly, are very 25 
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uncomfortable with. 1 

But anyway, you know, it substitutes an 2 

alternative and totally discretionary legal regime in 3 

place of, you know, the regulation, the regular 4 

regulations.  Regulations that people can see, that 5 

people can understand, and that people can you know -6 

- are predictable.   7 

You know, they offer -- you know, the one 8 

bottom line on it all is that they mean substantial 9 

density and height increases on top of, you know, the 10 

current regs which I think Larry already mentioned 11 

this, grant relief from any building development 12 

standard or other standard referenced in the zone 13 

reference table with the exception of use 14 

regulations.   15 

So the only -- you know, the certain result 16 

is, bigger and higher.  And in our neighborhood, you 17 

know, you couldn't say anything more threatening, 18 

more upsetting, more damaging.  We have been facing 19 

this in building after building recently and this is 20 

just highly upsetting. 21 

You know, the PUD process is almost 22 

exclusively a domain issue, as you well know, of a 23 

very small community of legal and planning 24 

professionals inside and outside government, who have 25 
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a grasp of it's very detailed arcane procedures.  1 

And, you know, it's not surprising that those people, 2 

largely developer centric, favor expanding the scope 3 

of that.   4 

By contrast, you know, the majority of us who 5 

would be, you know, newly affected by this amendment.  6 

Homeowners and, you know, owners of small mixed use 7 

buildings are not expert.  And, you know, we would 8 

have tended to focus on the Zoning Regulations.  And 9 

then only when an issue arises that affects our own 10 

building or our own neighborhood. 11 

And to find out all of a sudden that there is 12 

this thing, sort of extra-legal, out there that kind 13 

of takes it away from our grasp and our understanding 14 

is not a good direction to take.  And maybe later I 15 

can talk even more about that.   16 

But anyway, you know, when we make our 17 

decision to invest in or live in a neighborhood, we 18 

make it with the reasonable expectation that we can 19 

rely on conventional zoning rules, both substantive 20 

and procedural, to govern the character of the 21 

neighborhood going forward.  It is a social contract 22 

of sorts.  23 

You know, for us PUDs have not been a problem 24 

before because they have been intended to deal only 25 
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with largely -- you know, fairly large projects.  Lot 1 

area has been 15,000 square feet, one acre or two 2 

acres depending on how the area is zoned.  But these 3 

are very large -- you know, these very large area 4 

requirements have shielded us, you know, individual 5 

houses, from intrusion by the PUD process.  But the 6 

amendment before you would change all that, and it 7 

would do so radically by allowing the Commission to 8 

waive 100 percent of the minimum area requirement in 9 

all but 12 zone districts, including in all Adams 10 

Morgan zones for residential projects.  It would 11 

massively increase the number of district property 12 

owners whose parcels could be determined eligible for 13 

a PUD. 14 

And thus, you know, subject to this 15 

alternative mysterious legal regime in place of a 16 

rule-based, you know, conventional zoning. 17 

It would impact, you know -- it's impact 18 

would constitute a fresh threat to the neighborhood 19 

character in many areas, including especially 20 

historic areas.  And that certainly includes Adams 21 

Morgan, which like other similarly zoned areas is 22 

already zoned for denser and/or higher development 23 

than has consisted with much of the area as it's now 24 

built.  And this is why we've been so upset. 25 
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Anyway, I will let you read the testimony.  1 

The bottom line is that, you know, no residential or 2 

mixed use zone found in Adams Morgan should be 3 

subject to 100 percent PUD area waiver.  More 4 

generally, the proposed amendment which would affect 5 

a sweeping and radical change as I've described, 6 

should be rejected and set aside in its entirety.  7 

And any reconsideration of a 100 percent waiver of 8 

PUD minute area requirements should occur only after 9 

a comprehensive analysis of its predictable 10 

consequences.  I think Larry said the same thing, and 11 

a reasoned zone by zone justification, and we've had 12 

a chance to discuss it. 13 

So, you know, I certainly hope that these new 14 

options are set forth in a way that we can all 15 

understand, ponder, consider, and have a chance to 16 

regroup and meet again.  But you know, as it now 17 

stands, this is very upsetting and we strongly, 18 

strongly oppose it.  And I appreciate your time. 19 

CHAIRPERSON HOOD:  Thank you.  Next. 20 

MR. AVITABILE:  Thank you very much.  David 21 

Avitabile with Goulston and Storrs, here tonight to 22 

talk on behalf of the firm, largely about the 23 

proposed modifications to the Zoning Administrator's 24 

discretion, which we submitted a letter in the record 25 
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earlier today.  And we think this is important in 1 

order to basically keep the trains running. 2 

As you all know, the BZA is a body of limited 3 

jurisdiction.  Generally you only go to them if you 4 

need a specific area of relief, say yard or court 5 

relief.  And when you go, you're typically going at 6 

the beginning of the design state, the design phase, 7 

where you haven't fully flushed out the full design 8 

of the building, certainly not materials, window 9 

placement, et cetera. 10 

And so when the BZA rules and, you know, and 11 

approves a project there's often still a lot of 12 

design work that's going to happen.  You know, 13 

months, you know, that will still go on before you 14 

get to the building permit stage.  And during that 15 

time you might make decisions about materials, about 16 

material quality, or scope.  You may realize that 17 

there are certain code issues you need to address, 18 

and stairwells need to be moved or, you know, louvers 19 

need to be added in certain places.  With the end 20 

result being that the final plans that you submit for 21 

permit will look similar to, but somewhat different 22 

from the plans approved by the BZA. 23 

Now historically, as we talked about in our 24 

letter, what the Zoning Administrator would do is 25 
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look at the plans and, you know, essentially as long 1 

as they didn't modify the relief that had been 2 

granted by the Board, you were fine.  Now, the new 3 

regulations as proposed and amended dial that back.  4 

While I think in terms of flexibility we'd certainly 5 

prefer more discretion, I think what's proposed is 6 

reasonable.  The idea that, look, certainly you want 7 

to make sure it still complies with the conditions of 8 

approval, it doesn't increase or expand, or add any 9 

new areas of relief that's obviously not within the 10 

Zoning Administrator's purview, you have to stay 11 

tight to what the Board has approved.   12 

Certainly, I think where Ms. Moldenhauer was 13 

going, we would tend to agree that more discretion in 14 

terms of height, FAR, lot occupancy, than a de 15 

minimis 2 percent would be appropriate, but certainly 16 

some flexibility here would be better than the way 17 

the regulations are currently phrased. 18 

I mean, ultimately, if you think about the 19 

way that the Historic Preservation Review Board or 20 

the Commission of Fine Arts or Old Georgetown Board 21 

work, they review a concept and then once they've 22 

approved the concept they'll decide, you know, and 23 

they'll often delegate final approval to staff.  And 24 

the staff then works on details like the window 25 
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placement and depth and the exact type of materials, 1 

to the extent that the Board or the Commission didn't 2 

already rule on that.  And that's essentially what 3 

the Zoning Administrator does.  He's the staff.  He's 4 

the person who goes, looks at what the Board has 5 

done, and then decides okay, this is what the Board 6 

said was important.  That can't be touched.  This is 7 

what can be touched.   8 

And I think that's an important -- that's 9 

important role that needs to play.  You know, I was 10 

here Monday night for a modification to approve a 11 

project.  Now that was of course a PUD so we did need 12 

to go back to the Commission because the Commission 13 

in a PUD does approve the materials, the design, the 14 

window placements and spacing.  Those things are very 15 

important in a PUD.  They're not as important in a 16 

board case.   17 

And if you think about that building and the 18 

types of changes we were talking about there, if that 19 

was just a BZA approved building and we needed to, 20 

you know, change a roof hatch to a roof stair tower 21 

that still otherwise complied with the Zoning 22 

Regulations, that shouldn't require having to go back 23 

to the Commission unless for some reason the height 24 

of the stair tower had been an issue and the Board 25 
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had conditioned approval on it.  Or we changed the 1 

materials and moved them around.  That's not usually 2 

relevant to most BZA decisions.  There might be some, 3 

like when the Board approves design review in one of 4 

the overlays, where the materials might be a relevant 5 

factor and the Zoning Administrator would know and 6 

look at the order and determine, wait a minute, here 7 

materials were relevant because you were in a design 8 

review posture.   9 

You know, ultimately there's an importance in 10 

trusting the Zoning Administrator to make those 11 

judgment calls.  And I think I'd like to end kind of 12 

a bookend to where Commissioner Eckenwiler began, 13 

because like Commissioner Eckenwiler, I'm also on the 14 

ground often with the Zoning Administrator, and he 15 

does say no.  He says it often.  I hear it almost as 16 

often as I hear yes from him because he takes careful 17 

look at the issues and decides what's appropriate, 18 

what's inappropriate, and that's the way our system 19 

works.  Ultimately the Zoning Administrator is the 20 

person who is sitting there reviewing the building 21 

permit plans, and deciding what lines up with the 22 

will of the Board or the will of the Commission and I 23 

think what we should do in pair with these 24 

regulations, is the Board will need to be very clear 25 
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about what's important to it and what's not 1 

important.  Thank you. 2 

CHAIRPERSON HOOD:  Thank you all.  Let's see 3 

if we have any follow-up questions.  I know I have a 4 

few.  I'm going to go to my colleagues first.  Mr. 5 

Turnbull. 6 

MR. TURNBULL:  Well, yes.  Not so much just a 7 

question.  I guess getting to Mr. Avitabile and the 8 

others talking about the ZA issue.  I think one of 9 

the things that we've heard over the years is that 10 

the ZA sometimes grants too much flexibility on some 11 

of -- and that the ANCs have complained that some of 12 

the things that they agree to in meetings on a 13 

project are different than what actually appears.   14 

In other words, if you go to a BZA, if you're 15 

part of a BZA hearing and someone says we're going to 16 

have brick, we're trying to match the character of 17 

the neighborhood, and EIFS shows up, that's a 18 

significant change. 19 

And so there is a concern, I think, for the 20 

character that's being presented in a hearing, in a 21 

BZA hearing, that what's understood by the neighbors 22 

and what's understood by the ANC, and what actually 23 

appears may be different than -- and we understand 24 

that there has to be minor modifications.   25 
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But I think one of the things that we were 1 

trying to do is to add -- before you come to the BZA 2 

you shouldn't just come up with a little sketch on 3 

the back of an envelope and say, here it is.  So, we 4 

were trying to put into the regulations, some effort 5 

that says, you know, you've really got to put your 6 

best foot forward and tell the people exactly what 7 

you think you're going to be doing.  Understanding 8 

that there could be changes.  9 

And I think the concern with a lot of the 10 

ANCs that we heard was that, that wasn't actually 11 

happening.  That there were some changes that a lot 12 

of people -- it was unsettling to a lot of 13 

organizations, civic groups.  And that's where the 14 

impetus came for the regulations that are before us 15 

now. 16 

And that's just my understanding as to where 17 

we came from on that.  So, we're all for granting 18 

flexibility, but I think to have carte blanche 19 

changes such as changes in material, so that 20 

especially if you have gone before a BZA with a bunch 21 

of neighbors and said, this is what's going to be, I 22 

think that would be unsettling to make that kind of a 23 

change. 24 

MR. AVITABILE:  You know, I can see the point 25 
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there and I think there certainly are some 1 

circumstances, many circumstances where if you've 2 

worked with a neighborhood on a project and you've 3 

had extensive discussions about the design, that 4 

might be relevant.  Certainly if you've made 5 

representations and people have relied on them.  And 6 

that's the crux of it is to try to -- but there, in 7 

that situation, if that was important to the 8 

community's determination of why they supported a 9 

project, then -- and I'm not trying to put a burden 10 

on the Commissioners here, but that might be a point 11 

where it might be appropriate for the ANC to say, you 12 

know, we support the relief but, you know, it was 13 

based on the plans that were submitted and the level 14 

of quality, et cetera.  And then it would be up to 15 

the Board to make sure that's communicated. 16 

MR. TURNBULL:  Well, I think that was part of 17 

the issue is that the BZA orders need to be clearer.  18 

They need to state better what was discussed at those 19 

hearings so that the ZA has a better understanding of 20 

what relief he can or cannot give.  I mean, that's 21 

the whole reason where we are right now. 22 

MR. AVITABILE:  I think that's right.  And I 23 

also do think that this, this sort of flexibility 24 

will be the type of thing that we do figure out in 25 
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time, and there will be times where, you know, we 1 

think that a type of discretion seems reasonable, and 2 

then we get to the BZA in an appeal or to the Zoning 3 

Commission in an appeal context.  I'm thinking of the 4 

Francis Field issue, where, you know, we thought the 5 

arrangement was relatively reasonable.  The community 6 

didn't necessarily agree.  I think, Commissioner 7 

Turnbull, you made it very clear how you felt about 8 

the escrow agreement.  And now the regulations have 9 

been amended to say no, that's not good enough, you 10 

know, when there were benefits that need to be 11 

provided. 12 

So some of this will be through that give and 13 

take.  We can tweak the rules to say, okay, again, 14 

here's the types of things that there should be 15 

discretion.  Here are ones where there shouldn't be. 16 

MR. TURNBULL:  No, I would agree. 17 

MR. ECKENWILER:  Mr. Chairman, may I just 18 

respond briefly to Commissioner Turnbull's exchange 19 

of the colloquy here? 20 

I think you make a very good point, 21 

Commissioner.  The truth is the ANC or the citizens, 22 

or whoever it is who shows up at the BZA hearing, 23 

should not have to bear the burden of listing out 24 

every jot and tittle, making everything a condition 25 



45 
 

OLENDER REPORTING, INC. 

1100 Connecticut Avenue NW, #810, Washington, DC 20036 

Washington: 202-898-1108 • Baltimore: 410-752-3376 

Toll Free:  888-445-3376 

and begging the BZA to put it all in explicit text.  1 

If there's an understanding that something is going 2 

to be done in a particular way, then there should be 3 

a reliance interest.  And I think the problem is that 4 

what goes on after the fact, behind closed doors, 5 

with no public transparency, is very problematic.   6 

I find it fascinating that Mr. Avitabile 7 

invokes HPRB as a model in this regard.  Less than a 8 

week ago I was having e-mail exchange with other ANC 9 

commissioners from around the District where in fact 10 

that was a point of great complaint, that so much is 11 

delegated to staff.  I mean, frankly you know, they 12 

don't even issue orders, right?  There's no great 13 

weight afforded.  They don't explain why they adopt 14 

or reject ANC recommendations.   15 

And the truth us, there is a lot that goes on 16 

over which you know we -- it's not just we have no 17 

control because I understand the word, advisory does 18 

not imply control.  It's advice.   19 

But if we don't even know what's going on and 20 

when things go on after the fact, we cannot even 21 

provide, you know, the advice that we are supposed to 22 

do.  So I think it's not an appropriate model to 23 

think about HPRB as a way for the BZA or the Zoning 24 

Administrator to be able to proceed. 25 
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MR. MILLER:  Thank you, Mr. Chairman.  Well, 1 

just a couple of comments, really.  Not really any 2 

questions, but just following up on that dialog. 3 

I think there is a burden on the Board of 4 

Zoning Adjustment.  And, well, I think we're talking 5 

about the BZA in this case.  To make sure that the 6 

conditions that are important to the community are 7 

explicitly set forth in the order.  I don't want to 8 

get into the appeal case I sat on but that was going 9 

through my mind as you were having that dialog where 10 

the height of the penthouse was very important to the 11 

community.  It was discussed throughout the findings 12 

of fact.  But it wasn't explicitly -- and the 13 

developer offered a lesser height than what was 14 

permitted as kind of an almost something as a gesture 15 

to the community.  But it didn't get explicitly in 16 

the conditions at the end, and so it wasn't part of 17 

the relief that was granted because there was -- a 18 

much higher height was permitted. 19 

So, I mean, the lesson I took from that case 20 

is that the Board has to make sure the conditions 21 

that are important to the case are explicitly in the 22 

-- especially if they're not part of -- especially if 23 

they don't go to the relief that's being granted, but 24 

they're important to the -- but they relate to the 25 
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overall case.  That was a case about height of the 1 

building, not the height of the penthouse.  So 2 

there's a burden on all of us, really, to do -- to do 3 

all of our due diligence to make sure that what's 4 

happened in the case gets reflected in the decision 5 

and that's how it gets implemented.  Or there are 6 

modifications necessary and they need to come back.  7 

And there's the public input, appropriate public 8 

input. 9 

So that's my only comment on that.  But the 10 

other comment I have, Mr. Chairman, is that I would 11 

agree with the Kalorama representative, I forget your 12 

name.  I'm sorry. 13 

MR. McCARTHY:  Matt McCarthy.  14 

MR. MILLER:  Right.  Mr. McCarthy.  Comment 15 

that I'd like to see the Office of Planning's options 16 

in writing before I take any action.  I haven't had a 17 

chance to read some of the comments that have come in 18 

today.  I was trying to open up my fabulous 21st 19 

Century computer and I'm frozen.  20 

So I would have read it.  I often do read it 21 

as the things that come in on the day of.  So I would 22 

like time to evaluate the comments and maybe give -- 23 

have some time for others in the public to also be 24 

able just to comment on it.  I don't know if there 25 
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are ramifications.  I know there are ramifications if 1 

we don't -- I think we need to proceed quickly 2 

because I think people need certainty as to what are 3 

the rules.  But I think it would be good to have some 4 

time for us to evaluate those options and all of the 5 

comments that have come in, tonight and maybe for the 6 

public to be able to respond to the new options that 7 

the Office of Planning recommended tonight, which 8 

generally I'm in favor of.  I think all of them seem 9 

very -- or many of them seem in the right direction.   10 

So those are my only comments.  We also will 11 

have the benefit of our fellow Commissioner May to be 12 

here. 13 

CHAIRPERSON HOOD:  I would agree with you, 14 

Vice Chair Miller.  And that's kind of the line that 15 

I was thinking about how we would move forward.  So I 16 

know we need to move fast, but sometime that's -- I 17 

know that may cause problems but I'd rather move 18 

cautiously fast than to just keep moving fast for the 19 

sake of, we got to complete a deadline.  And that's 20 

kind of where I am.   21 

So I think we're saying similar the same 22 

thing.  I know you're talking about moving fast,  23 

but -- 24 

MR. MILLER:  Yeah, but I guess I needed to 25 
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know from Office of Planning, maybe -- I mean, is 1 

there a negative side of this?  Is there a time we 2 

really need to -- all these projects aren't stopping 3 

because we're not correcting. 4 

MS. STEINGASSER:  Well, there are 5 

regulations.  The status quo exists.  So when the 6 

Commission set this case down they repealed what had 7 

been advertised so that the 50 percent waiver that 8 

came forward -- so the regulations are in place so 9 

that projects can continue as they always have. 10 

The Commission also has the opportunity, if 11 

there is something else in this case unrelated to the 12 

PUD, so there's basically three issues involved in 13 

this.  You could bifurcate your actions.  So you 14 

could delay the actions on the PUDs and move forward 15 

with action on the Zoning Administrator flexibility 16 

or the vesting.  You could do three different things. 17 

But it certainly wasn't our intention to 18 

suggest an option that the Commission should act on 19 

this evening.  We were just trying to signal to the 20 

community that we heard it and we agreed that that 21 

was not the intent; that that was an overreach of the 22 

way it was written.  23 

So we'll be happy to get more analysis of 24 

that to the Commission on those options. 25 
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CHAIRPERSON HOOD:  Sounds good.  I think that 1 

we definitely want to have Commissioner May weigh in.  2 

If not, even our newest member.  So hopefully it will 3 

be five of us.  I don't know how we're going to 4 

proceed.  Maybe the 5th person may not be on board 5 

yet, but hopefully at least four of us will be able 6 

to deliberate on this.  But I do want to -- I have a 7 

list.  I want to go down a few questions for 8 

everyone.   9 

I kind of really set home when you said a 10 

hard minimum, Commissioner Eckenwiler, in the wild 11 

wild west.  We definitely don't want -- I don't want 12 

to be responsible for creating the wild wild west.  13 

But I want to ask you, Commissioner Eckenwiler, and 14 

you, Commissioner Gambrell, the PUD minimum, are you 15 

all suggesting -- and I didn't hear this, and maybe 16 

Mr. Hargrove also.  Are you all suggesting -- and Mr. 17 

McCarthy as well.  Are you all suggesting that the 18 

minimum stay as is?  Is that what I'm hearing?  Or 19 

you're saying maybe you can increase it?  Maybe we 20 

can look at 60 percent.  I'm just, do you have a 21 

number?  Do you have a recommendation?  Or are you 22 

saying leave it as it is? 23 

MR. ECKENWILER:  If I'm stating the official 24 

position of ANC 6C, it is, have it as-is so we have 25 
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the minimum numbers with the authority of the 1 

Commission to grant relief down to 50 percent. 2 

CHAIRPERSON HOOD:  Okay.  So as-is.  Okay.   3 

MR. GAMBRELL:  Yeah, I would definitely 4 

concur with that. 5 

CHAIRPERSON HOOD:  Mr. Hargrove, as-is? 6 

MR. HARGROVE:  Our position is that the 7 

status quo ought to be maintained as to all zones for 8 

the time being, which would mean maintaining the 9 

present 50 percent waiver possibility as to those -- 10 

CHAIRPERSON HOOD:  Possible.  Okay. 11 

MR. HARGROVE:  -- as to those zones. 12 

CHAIRPERSON HOOD:  Mr. McCarthy? 13 

MR. McCARTHY:  And that is absolutely the 14 

position of the Kalorama Citizen's Association.  15 

CHAIRPERSON HOOD:  Okay.  And basically that 16 

comes in, and I think for Mr. Hargrove, until the 17 

point that we have time to again look at all zones 18 

and see which one they could be applicable to.  So 19 

that would be another -- it's not going to be another 20 

nine years, but that would be some more time for us 21 

to continue to get Office of Planning and others to 22 

be able to weigh in.  Is that kind of what Committee 23 

of 100 is saying? 24 

MR. HARGROVE:  Exactly.  It seems to us this 25 



52 
 

OLENDER REPORTING, INC. 

1100 Connecticut Avenue NW, #810, Washington, DC 20036 

Washington: 202-898-1108 • Baltimore: 410-752-3376 

Toll Free:  888-445-3376 

would be a major change.  How measure of course 1 

depends on how many zones are affected by it, but 2 

certainly warrants a zone by zone analysis. 3 

CHAIRPERSON HOOD:  Okay. 4 

MR. HARGROVE:  Rather than just a sweeping 5 

decision, including a large number of zones without 6 

further scrutiny as to the impact on a zone by zone 7 

basis. 8 

CHAIRPERSON HOOD:  Okay.  And one of the 9 

things, Commissioner Gambrell, I heard from you, is 10 

it seems like you're saying that the regulations -- I 11 

don't know if we did this.  That was not the intent 12 

from this particular Commission.  But it seems like 13 

you're saying the regulations should be more specific 14 

to not create a whole lot of discretion.  I think 15 

that's what I got from your comments. 16 

Which would then, in turn, exactly of the ZA, 17 

exactly what needs to be done.  It would limit some 18 

of the things that he has to use his own discretion 19 

for because the regulations would be specifically 20 

predictable.  Is that kind of where you were? 21 

MR. GAMBRELL:  Most definitely.  And I mean, 22 

it's funny, this discussion in some ways, it's ended 23 

up being a discussion about the Zoning 24 

Administrator's job and definitely people have 25 
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different perspectives on that.  But certainly it's 1 

my personal perspective that if the Zoning 2 

Regulations were more specific then there would be 3 

many fewer situations that would arise regarding 4 

disputes between neighbors and neighborhoods, 5 

developers and citizens and ANCs regarding what the 6 

regulations should mean, or what people mostly think 7 

they mean because there are a lot of interpretations 8 

that are going on these days.  Especially in row 9 

house neighborhoods, that many people feel like are 10 

being -- I don't know how to put this politely, are 11 

being misinterpreted. 12 

So I can remember one community advocate said 13 

to me, if the Zoning Regulations were clearer we may 14 

not even need a Zoning Administrator.  And I know 15 

that's not probably practical, and I do understand 16 

that there are situations where you do want 17 

flexibility.   18 

But as I said, we look forward to working 19 

with the Zoning Administrator to -- and the Office of 20 

Planning to identify those areas that are repeat 21 

offenders that re causing real problems in row house 22 

neighborhoods.  And we think we can identify them for 23 

you and come to a consensus on what's going to work 24 

best for everybody. 25 
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CHAIRPERSON HOOD:  And I would agree.  I 1 

think that -- let me say this; so this does not beat 2 

up on Matt LeGrant.  Matt LeGrant is a great guy.  3 

It's the Zoning Administrator's position and issues 4 

that we're dealing with.  And it's not just Matt.  I 5 

can tell you, when I first got on the Zoning 6 

Commission I think every other week we had a new 7 

Zoning Administrator.  Matt has been there a while 8 

now and he's lasted, since I've been around, a long 9 

time.  So that does have something to say about his 10 

work ethic and his interpretations. 11 

But I also noted we're going through a 12 

change.  I just mentioned to Ms. Schellin today, and 13 

I like putting stuff out in public.  I said, I need 14 

the regulations up here, like I said the other night.  15 

I was ready to move forward one way and I couldn't do 16 

it that way.  So it's also a learning curve for us. 17 

So we're going to be patient.  We want to 18 

make sure that the interpretations are correct 19 

because some of the stuff that I'm hearing when I'm 20 

in the street, when I go to Costco -- Costco is where 21 

they really catch me.  I'm going to have to find 22 

another time to go.  But I can tell you this, Costco, 23 

you go there you can have a lot of zoning issues come 24 

up to you and a lot of it's incorrect.  And I try to 25 
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direct people.  And a lot of it is not incorrect. 1 

So we're going through that phase now of 2 

trying to -- so I think you're right, making it 3 

predictable.  But I don't know what the ramifications 4 

would be for the small person who is doing just 5 

something to their home, and where those are the kind 6 

of things that we want to make sure that we're 7 

cautious on.  We don't want to put the burden on the 8 

regular resident.  We don't want to put the burden on 9 

anybody.  But we want don’t want to put the burden on 10 

those who live here and who are going to endure 11 

whatever is done.   12 

So that's just kind of where I am with that.  13 

But I do agree --  14 

MR. TURNBULL:  Mr. Chair, I just wonder if I 15 

could add something to what you were just --  16 

CHAIRPERSON HOOD:  Sure. 17 

MR. TURNBULL:  And ask a question.  In the 18 

zoning carry notice now there's a description of some 19 

regulations on the ZA, and you really didn't comment.  20 

We commented a lot on the minimum lot area and that, 21 

but we didn't hear any of your comments on what you 22 

saw here as far as the zoning -- the regulations as 23 

pertaining to the ZA.  I'm just wondering if you 24 

wanted to comment on that. 25 
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MR. GAMBRELL:  Well, I'm actually a bit PUD 1 

stupid.  I've got to admit.  And actually, I'd like 2 

to defer that question to Larry Hargrove if that's 3 

possible.  Put you on the spot, Larry. 4 

MR. HARGROVE:  Well, as you heard, we did not 5 

comment.  The Committee of 100 did not comment on the 6 

proposals for discretion on the part of the Zoning 7 

Administrator.  Not that we -- not that that failure 8 

to comment reflects our conclusion that those 9 

proposals are correct.  We just didn't address the 10 

proposals. 11 

I would have to say, in my own personal 12 

experience over the years, recognizing what the 13 

Chairman has said about Mr. LeGrant and his long term 14 

of hard work and service, I find myself in agreement 15 

with the suggestion that some of the interpretations 16 

of the Zoning Regulations seem to have been based on 17 

a sort of temporary suspension of the rules of the 18 

English language so that temporarily yes means no, 19 

white means black, bigger means littler, and this 20 

sort of thing. 21 

And inevitably any judgment about the powers 22 

and responsibilities and prerogatives of the Zoning 23 

Administrator must be made in the context of the 24 

actual persons in place.  I would not want to 25 
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generalize my derogatory comments to everything that 1 

this particular Zoning Administrator has done because 2 

of course I have no knowledge sufficient of such a 3 

generalization.  But I'm simply expressing my own 4 

personal experience and what I have heard from a 5 

number of other people over the years as to specific 6 

interpretations of the Zoning Regulations. 7 

MR. McCARTHY:  Commissioner Turnbull, I think 8 

that to address your question a little further, it 9 

might be useful for you to know that what Larry just 10 

said is very, very much what people are seeing and 11 

feeling.  And you're talking about, you know, getting 12 

grabbed by the lapels at Costco.  But if you came 13 

into our neighborhood you would hear great concern 14 

about that.  So much so that a council staffer 15 

recently pulled a few of us aside and said, we're 16 

very concerned about what Larry just described. 17 

You know, it's difficult to talk about it, 18 

but that there is something going on that's a little 19 

bit off the reservation.  And did we feel that way 20 

too.   21 

So, it's not just Larry's experience and the 22 

experience of a few others around the table.  It's 23 

actually a topic of discussion around the city.  And 24 

even -- it's even gotten back to a council person's 25 
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staffers.   1 

So, you know, when we see proposed provisions 2 

to a just passed law giving further discretion to 3 

various people, it causes huge heartburn.  I mean, I 4 

don't want to be a bomb thrower, but I do think it's 5 

worthwhile speaking frankly.  And now I can't speak 6 

on behalf of the Kalorama Citizen's Association.  I 7 

can only speak now in my personal capacity.  8 

But not wanting to throw bombs, but to speak 9 

very frankly, this city has gotten a reputation, as 10 

you well know, as a pay for play city.  And not 11 

entirely without cause. 12 

And the attention always focuses on the 13 

developer community and its friends.  And if you look 14 

at the way our government is set up, it almost 15 

invites that.  I mean, the Office of Planning and the 16 

Board of -- the Historic Preservation Review Board 17 

reports to a Deputy Mayor for Economic Development 18 

whose purpose is to make developers happy.  That's 19 

his constituency.  That's his job. 20 

And so when you're a citizen down below 21 

you're looking at the way this is set up and the way 22 

it works, and you just got real heartburn.  And then 23 

you see something that gives major discretion to 24 

people who report to a guy whose job is to keep 25 
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developers happy, it's very upsetting.  And that's 1 

why we wrote in our testimony, that this kind of 2 

thing, this kind of thing erodes public confidence in 3 

the government, and in the way the law works. 4 

So, you know, I was hugely, hugely relieved 5 

to hear Ms. Steingasser tonight.  But I wanted to let 6 

you know that that's what people are seeing.  That's 7 

what the resident sees.  I mean, you know, laws that 8 

give huge discretion to people, especially under 9 

those circumstances, and a government set up this 10 

way, almost to invite problems, those are you know, 11 

those are great for lawyers.  Those are lawyer relief 12 

acts.  They're great for developers who can afford a 13 

bunch of lawyers and a bunch of, you know, a bunch of 14 

advocates.   15 

But it only erodes the confidence of the 16 

average citizen in his government.  Which is already 17 

at a really, really low point, particularly on 18 

developing issues.  So -- 19 

CHAIRPERSON HOOD:  Only other thing I was 20 

going to say to Ms. Moldenhauer, I wanted to get into 21 

a debate with her but since she said it I'm going to 22 

move right to Mr. Avitabile, but I did want to 23 

mention to her about the -- she mentioned about the 24 

small person, the small resident who is trying to do 25 
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some development or do something around their house, 1 

or whatever the case may be.  But I wanted to tell 2 

her, I think if we -- and I think that's what we 3 

tried to achieve.  I think that's where we were 4 

trying to go in nine years.  They've been here along 5 

with us.  They've actually been here with us the 6 

whole way through.  And I think that's what we were 7 

trying to do. 8 

But she mentioned about not having to get 9 

lawyers; they're not lawyers.  But I think if we 10 

achieved our point, and that's what we were trying to 11 

do, then the regular resident wouldn't need a lawyer.  12 

It's just about having to read it and try to 13 

understand it.  So, I don't know if I agree with Ms. 14 

Moldenhauer.  You can let her know I said that.  15 

MS. AGBOOLA:  Okay, I will. 16 

CHAIRPERSON HOOD:  But I'm sure I'll see her.  17 

I know where she at.  I was understanding where she 18 

had to go, so just tell her she missed a debate with 19 

me this evening on that, unless you wanted to expound 20 

on it. 21 

MS. AGBOOLA:  No, I just want to quickly 22 

respond by saying, I think what she was trying to 23 

convey is that when you go before the Zoning 24 

Commission you always have an attorney.  When you go 25 



61 
 

OLENDER REPORTING, INC. 

1100 Connecticut Avenue NW, #810, Washington, DC 20036 

Washington: 202-898-1108 • Baltimore: 410-752-3376 

Toll Free:  888-445-3376 

before the BZA, sometimes you have an attorney, 1 

sometimes you don't.  Sometimes you have waited 15 2 

years to do a rear yard -- a rear addition.  And you 3 

have saved to pay an attorney to go to the Board for 4 

you, but you do not have the funds that developers 5 

have who come before the Zoning Commission to hire an 6 

architect to do civil and mechanical, and look at 7 

design details that happen further along on the 8 

development process.   9 

And we're a boutique firm.  We have clients 10 

that -- I mean, I work -- I get smaller clients.  And 11 

I work with clients that are hardworking D.C. 12 

residents.  I have a client who, you know, drives a 13 

taxi cab.  He has not done any addition, any work on 14 

his property, even though he's lived there for over a 15 

decade.  And this is really their opportunity to make 16 

some improvements to their home that they've wanted 17 

to do for a long time. 18 

So when you give the Zoning Administrator the 19 

flexibility to grant things that are truly unrelated 20 

to the zoning relief being requested, for example, if 21 

you are doing a rear yard addition, maybe not being 22 

so concerned with what color the brick is going to 23 

be, some of those more detailed design requirements 24 

that might apply in the H Street Overlay, or a 25 
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different overlay, but that don't apply broadly 1 

throughout the District, I think that's where the 2 

Zoning Administrator's flexibility comes into play 3 

and is so, so important, because when these rules go 4 

into effect, they affect everyone.  They affect the 5 

big developer who can, you know, hire the big lawyers 6 

at the big firms.  And they affect the mom and dad 7 

who just had a little baby and are really trying to 8 

do an addition to their home. 9 

CHAIRPERSON HOOD:  And if our regulations do 10 

what we intended for them to do, not saying I don't 11 

want them to hire you, but then they may not need a 12 

lawyer.  So that's kind of where I am. 13 

MS. AGBOOLA:  Okay.   14 

CHAIRPERSON HOOD:  And that's --  15 

MS. AGBOOLA:  I'll let her know. 16 

CHAIRPERSON HOOD:  Yeah.  No, don't tell her 17 

that I didn't want to say -- I'm trying to put her 18 

out of business.  But I just want you to know that if 19 

our regulations here, what we were trying to do, then 20 

those people who just had a child would be able to 21 

read and understand them.  That's, I think, was our 22 

goal.  At least that was my goal, and I'm sure that 23 

was the Office of Planning's.  Am I correct? 24 

Okay.  So, we tried to achieve that.  Okay. 25 



63 
 

OLENDER REPORTING, INC. 

1100 Connecticut Avenue NW, #810, Washington, DC 20036 

Washington: 202-898-1108 • Baltimore: 410-752-3376 

Toll Free:  888-445-3376 

MR. ECKENWILER:  Mr. Chairman, can I just 1 

offer a brief counterpoint to the lady's points here? 2 

Yes, there are homeowners, and of course we 3 

see them all the time coming through my ANC 4 

Committee, and then the full ANC.  But you should 5 

labor under no illusion that those are all of the 6 

people who come to the BZA.  We see plenty of 7 

developers, flippers, this is quite literally the 8 

flip side of the issue.  A lot of them very, very 9 

unscrupulous who come through BZA and so, you know, 10 

these are not folks to be trusted.  These are not 11 

folks whose word is reliable.  And frankly, they do 12 

not have the best interest of their neighbors at 13 

heart.  These are not people who lived there for 20 14 

years and know all their neighbors and are going to 15 

do the right thing by them. 16 

And I also want to respond to a second point 17 

here that actually goes to Commissioner Miller's 18 

comments earlier, about what the BZA should and 19 

should not include in an order.  So the issues, you 20 

know, that we're talking about here, are not 21 

restricted to special areas like the H Street 22 

Overlay, where we have design requirements and then 23 

also the special exception design guidelines from 24 

the, you know, the OP report. 25 
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If we think about what are some of the most 1 

common cases that come before the BZA, so 2 

historically what we think of is, you know, Section 3 

223, special exceptions.  You want to go from 60 4 

percent to 70 percent in what used to be an R-4 zone.  5 

There is a provision in that standard that 6 

talks about character, scale, and pattern of the 7 

resulting work in relation to the other houses on 8 

that street front.  And that precise same standard 9 

was carried forward by this Commission when it 10 

adopted the 40 -- the reduction in height in 14-11 11 

from 40 feet to 35 feet, for height in the former R-4 12 

zone.   13 

So that same sort of thing.  That is unlike, 14 

you know, the height of a penthouse where that is 15 

objectively measurable and it's very easy to say, 16 

well we as an ANC want that to be in the BZA order.  17 

There is no way to say, we need the BZA to include 18 

the character, scale, and pattern as an explicit 19 

condition.  The character, scale, and pattern is 20 

presented in the plans that are made available to the 21 

ANC and to the neighbors. 22 

So with respect, I think it's fair that for 23 

certain kinds of criteria that are objectably (sic) 24 

measurable, they're easily described, that's fair to 25 
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say that, you know, any objecting party or concerned 1 

party ought to demand that that be in the Board's 2 

order.  But there are a lot of things where you 3 

simply cannot do that.  And those are very very 4 

important criteria that go to things like, you know, 5 

material and massing, and you know, other kinds of, I 6 

guess I just call them squishier issues.  So I leave 7 

you with that thought, Commissioner.  Thank you. 8 

CHAIRPERSON HOOD:  And, Mr. Avitabile, this 9 

is my last question for Mr. Avitabile, and then we'll 10 

bring the ZA up and we'll go right through that, I 11 

believe. 12 

Mr. Avitabile, just because the BZA did it 13 

one way, and this is what I've been thinking, doesn't 14 

mean that when they come they shouldn't have some 15 

plans, at least close to final.  Because when you're 16 

talking about the positioning of a window and what 17 

the BZA looks at, and I'm not -- you know, I'm not 18 

sure if I have any support on this.  I think we need 19 

to be as close to final as possible.  If not, I would 20 

like for their process, as far as drawings, to mirror 21 

what the Zoning Commission does.  And I'm actually 22 

going to push for that and I probably -- I don't know 23 

what support I have.  Might not have any.  But I can 24 

just tell you that to me that cuts down on less 25 
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confusion.  It's more predictable. 1 

When you talk about -- Commissioner 2 

Eckenwiler was just talking about it, the character.  3 

And, you know, if your whole block is brick, and I 4 

don't know, I wouldn't say that the ZA or whatever do 5 

this, but if the whole block is brick and somebody 6 

comes down and he gives them the flexibility or the 7 

change to something that's not even -- that does not 8 

correspond with the rest of the neighborhood, then 9 

that causes other problems with other neighbors.   10 

So, I'm not -- and that maybe the extreme, 11 

but I think the materials and at least if the 12 

placement of the window is here, shouldn't always be 13 

moved all the way to the back.  It should be close to 14 

it.  And those kind of moves we can make, and I'm not 15 

sure what -- and he can come up later and tell me.  16 

I'm not sure he does that.   17 

But I think it should be as close to final as 18 

possible when it comes in front of the BZA.  That's 19 

where I am. 20 

MR. AVITABILE:  No, I understand that, 21 

Chairman Hood.  I think though, it's important to 22 

understand the way kind of the development process 23 

works, and this I think is true, whether you're 24 

talking about an individual homeowner or a large 25 
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commercial developer.  You start out looking at the 1 

basics of the site and trying to figure out, where 2 

can I position the building.  How tall can it be?  3 

How massive can it be?  Or how small can it be?  4 

Where do I have to have my yards?  Where do I have to 5 

have my courts?  How many parking spaces do I need to 6 

have.   7 

And that's the point where you figure out, 8 

oh, I need some zoning relief because I can't get 9 

those parking spaces on the site.  Or I can't get my 10 

rear yard to work.  Or I need a slightly larger lot 11 

occupancy, which is what then sends you to the Board. 12 

And you don't want to go through the process, 13 

again, whether you're a single homeowner or you're a 14 

developer, of incurring the cost of paying an 15 

architect to produce detailed, you know, permit-ready 16 

drawings.  I mean, that's an extensive amount of time 17 

and money only to find out that the Board is not 18 

going to give you the relief that you planned to come 19 

in and ask for, and now they've got to go back and 20 

redesign the building. 21 

And, you know, often you get to a point in 22 

the plan development process where you've got to go 23 

out and bid the project.  So now you've bid the 24 

project and you've got a contract for someone to 25 
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build it a certain way.  And if you have to revise 1 

the design you now have to go and, you know, make a 2 

modification to the contract.  So that's the 3 

challenge here is that when people do come to the 4 

Board, they're typically earlier in the process.  And 5 

the same is true when they go to HPRB or the 6 

Commission of  Fine Arts.  7 

That said, I understand your point is a very 8 

good one.  And I think Commissioner Eckenwiler's 9 

point is a good one as well.  In those sorts of 10 

special exception cases, where the Board is looking 11 

at design, character, scale, as criteria for 12 

approval, then that should be reflected in the order.  13 

And frankly it should be reflected in the plans that 14 

we're submitting to the Board.  And if there's an 15 

area where we think we might make a change, it should 16 

be incumbent on us to say, you know, this is an area 17 

where there might be some flexibility.  And we do 18 

this sometimes, things like came up on Monday night, 19 

retail signage.  There's always, we need some 20 

flexibility there because we don't know who the 21 

retail tenants are. 22 

So, I think there is a way to find a happy 23 

medium between trying to drill down and have permit-24 

ready drawings before the Board and incurring that 25 
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sort of risk and having a level of unpredictability 1 

that makes people feel impassioned and understandably 2 

so, about the what-ifs.   3 

I will say, the language that's in the 4 

proposed rulemaking is not very broad.  Two percent 5 

flexibility on gross floor area, height, lot 6 

occupancy, number of dwelling units, parking, and the 7 

inability to change the principal use from what was 8 

approved in the order, that's fairly restrictive.  9 

That gives a level of predictability that if I come 10 

in -- if I have a client that comes in and gets 11 

approval for an apartment building with 45 units and 12 

40 parking spaces, you're going to get an apartment 13 

building with pretty close to 45 units and pretty 14 

close to 40 parking spaces, and you're not going to 15 

get someone turning around and coming in with a hotel 16 

or commercial office building, or 80 parking spaces, 17 

or zero parking spaces. 18 

I do think that the language that's been 19 

crafted, although not as flexible as the current 20 

standard and not as flexibility as we might like to 21 

allow for more play in the joints does that.  So I 22 

think it does strike the balance that this panel is 23 

expressing tonight.  Thank you. 24 

CHAIRPERSON HOOD:  Thank you.  Any other 25 
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questions up here?   1 

Okay.  Let's -- thank you all very much.  We 2 

appreciate it.  Let's call Mr. LeGrant and Mr. 3 

Goldstein up right quick.  And oh, I'm sorry.  Oh, 4 

you know, those who just left the table, Mr. Turnbull 5 

just reminded me of something.  Did anybody want to 6 

comment or have you already commented on what the ZA 7 

is proposing?  What he's asked for?  Have you already 8 

commented in your comments?  Or you commented on what 9 

you wanted to comment on.  Okay.  Okay.  I think 10 

we're good. 11 

All right.  I don't know if you all 12 

necessarily have a presentation or you all are just 13 

here for us to ask questions.  So, let me -- Mr. 14 

Turnbull, you want to start us off? 15 

MR. LeGRANT:  Well, if the Chair indulges me, 16 

I do have a short presentation that myself and my 17 

colleague, Mr. Goldstein -- 18 

CHAIRPERSON HOOD:  Okay.  Go right ahead. 19 

MR. LeGRANT:  -- can go over.  Which may 20 

speak to some of the issues that were raised.  But 21 

obviously afterward we would like a Q and A.  I think 22 

it would be very helpful. 23 

So first of all, Matt LeGrant, the Zoning 24 

Administrator.  You've heard a lot about me this 25 
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evening.  I have -- glad for the opportunity to 1 

address you directly.  It's an honor to appear before 2 

you.   3 

I think you're familiar with Mr. Paul 4 

Goldstein, Program Analyst for the Office of Zoning 5 

Administrator. 6 

MR. TURNBULL:  He looks familiar. 7 

MR. LeGRANT:  He looks familiar as well.  But 8 

one thing actually before I get into the substance of 9 

our proposal, I do want to note that we're 16 days 10 

into ZR-16.  Went in effect on September the 6th.  11 

And I believe that all of us from the different 12 

agencies involved with the ZR-16 have worked very 13 

hard to ensure that it is implemented smoothly, and 14 

that it's coming into progress consistent with the 15 

Commission's intent. 16 

I do want to offer the Commission -- I'm 17 

willing to appear on a separate date just to talk 18 

specifically about what my office has done for ZR-16 19 

implementation.  We have done extensive work on our 20 

processes, our forms, outreach.  We plan to have some 21 

public sessions that will present the things that are 22 

relevant to my office's involvement with the ZR-16.  23 

And I think it would be important for the Commission 24 

to know that, to understand that, and perhaps if I do 25 
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come back, perhaps maybe for a period of time we 1 

could do that on a periodic basis, monthly or bi-2 

monthly basis, I think it would be something that 3 

would be helpful for the Commission.  I would welcome 4 

feedback from the Commission.  I think it would be 5 

helpful for the public to understand things that we 6 

are doing specifically about ensuring that ZR-16 is 7 

implemented and so I'll leave that with the 8 

Commission. 9 

I think the Commission, it's clear from Ms. 10 

Steingasser's presentation, that our input was only 11 

on the provisions of the -- having to do with changes 12 

to BZA approved plans, not the matter of right 13 

changes, or changes to matter of right plans, not to 14 

changes to the Zoning Commission.  I did not weigh 15 

in.  I defer to the Office of Planning on those.  16 

Those, as I understand, are largely intact.  There 17 

were some edits and I'll note one change a little 18 

later here about how that was addressed. 19 

The intention of my office proposing this was 20 

to establish as clear parameters as to the extent of 21 

what changes could be made to BZA approved plans.  I 22 

believe that ZR-58 didn't address that well, as 23 

members of this Board and members of the community 24 

are aware, there was actually an appeal on that very 25 
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question to the BZA, that was ultimately decided on a 1 

timeliness aspect, so there wasn't -- the merits of 2 

that was not really, wasn't put before the Board to 3 

make a decision on.  But in a way that was a good 4 

signal to me because there was a contention about 5 

what that involved, then I think it would be helpful 6 

to have these parameters better established, very 7 

clear, so applicants know, the Board knows, the 8 

community knows walking in, when the Board takes an 9 

action as to what -- at the implementation stage, at 10 

the building permit stage, is what level of changes 11 

can occur. 12 

In sort of drawing those lines, then it's 13 

clear to people, to the applicants, hey, if I go 14 

beyond, for example, a two percent threshold of an 15 

increase, or if I, as we propose, change a major 16 

change in the parking, an increase or a decrease, 17 

adding stories, adding the principal use, I think 18 

we're on the key aspects which I think it's been sort 19 

of understood but I think it was helpful to codify, 20 

is that if you violate any -- and this is iterated in 21 

A through C of the proposal.  But I just want to 22 

emphasize this, it violates any condition of the 23 

order, increases or expands or extends any area 24 

relief for the order, or creates any new area relief.  25 
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Those automatically need to go back to the Board. 1 

The standards I believe -- they represent the 2 

middle ground and I think we've kind of heard a range 3 

of opinion like, maybe they're too lax, maybe they're 4 

too strict, so obviously the Commission ultimately 5 

will decide where that middle ground is, but in 6 

presenting my views of where I believe it captures 7 

those things that deviate enough from what the Board 8 

approved and what the community saw, is something 9 

that if it deviates from that, then it goes back to 10 

the Board. 11 

The other aspect of this that I want to note 12 

is 304.11, that it puts the burden on the applicant 13 

that if they wish to seek a modification to these 14 

plans, consistent with the criteria that have been 15 

enumerated, that they have to put that out in a list 16 

to my office.  They have to explain how the requested 17 

modifications comply with the provision.  And 18 

actually in floating this, it was a provision that I 19 

believe the Office of Attorney General thought it 20 

would be helpful to take that same language and put 21 

it for matter of right and for PUD changes.  So I 22 

think it's a very robust provision that helps make 23 

sure that the applicant is on record as to what those 24 

changes are.  It's very clear what those -- and those 25 
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can be -- that can be put into -- I would intend to 1 

put that into the part of the building permit, if 2 

it's ultimately incorporated into a building permit 3 

approval, it can be put into the building permit 4 

record as part of the public information. 5 

I want to see, Mr. Goldstein, if I've covered 6 

some of the key aspects of what we have been 7 

discussing. 8 

MR. GOLDSTEIN:  I have nothing -- again, my 9 

name is Paul Goldstein.   10 

I have nothing to add at this time, but 11 

certainly available when we get into the question and 12 

answer to participate at that point. 13 

MR. LeGRANT:  Thank you, Chairman Hood and 14 

the Members of the Commission. 15 

CHAIRPERSON HOOD:  Okay.  Thank you, both.  16 

Let's see if we have any questions, comments. 17 

Mr. LeGrant, you mentioned 304.11.  See if I 18 

can get it.  Okay.  304.11. 19 

MR. LeGRANT:  Yes. 20 

CHAIRPERSON HOOD:  And that was your last 21 

comment.  And I'm going to read it, unless it's been 22 

changed, what I have here.   23 

The applicant for a building permit seeking 24 

any modifications or approved plans permitted by 25 
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Subtitle A, 304.10, shall submit a written request to 1 

the Zoning Administrator, signed by the property 2 

owner and that includes a comprehensive list 3 

identifying the type and extent of all proposed 4 

modifications to the approved plans and written 5 

statement explaining how the requested modification 6 

of the plan was Subtitle A 304.10. 7 

So, in other words, and again, if the 8 

applicant wants to alter the plans he's going to send 9 

you a letter how he complies with -- you said A 10 

through C, or A through H? 11 

MR. LeGRANT:  Oh, it's A through H. 12 

CHAIRPERSON HOOD:  Okay. 13 

MR. LeGRANT:  It's any of these. 14 

CHAIRPERSON HOOD:  Okay.  Now how many -- 15 

does he need to apply -- I mean, does he -- and I'm 16 

looking at this all -- does he need to comply with 17 

all, or just a few, or --  18 

MR. LeGRANT:  All.  So let me be clear.  The 19 

purpose of 304.11 says, what is the range of 20 

deviation you can do?  You can do changes that would 21 

not do A through H.  As I noted you can't deviate 22 

from the conditions, you can't add relief or so-23 

forth.  These are the lines that say this is -- you 24 

can now operate within this. 25 
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If you go outside of that, I need to add -- I 1 

want to add a story, I want to increase or decrease 2 

the number of parking spaces by two percent.  You go 3 

beyond that, you're subject to 304.12 and you have to 4 

go back to the Board of Zoning Adjustment.   5 

So these are the lines that say if you're 6 

within this, and they can say, well, we're going to 7 

deviate the parking by one percent.  We're going to 8 

change a number of dwelling units by one percent, 9 

we're doing changes from what the BZA saw and 10 

approved and was seen by the community, but it 11 

doesn't cross that line. 12 

And then I can say, oh okay, you've 13 

represented that in the statement.  We have to -- my 14 

office has to verify in the plans and permit 15 

submittal.  We look at all the conditions of the 16 

order.  I guess one of the things I want to emphasize 17 

that's been said, I believe, by Commissioner Turnbull 18 

and Miller, and echoed by members, several members 19 

you've heard from this evening, is I just can't 20 

emphasize it enough.  21 

If it's an important issue to the Board, 22 

maybe in response to a concern from the community.  23 

Maybe from a recommendation from the Office of 24 

Planning, or from the board members themselves, the 25 
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opportunity is to codify a condition.  Make it clear 1 

to me and my staff that this is an important aspect.  2 

We want this aspect of the existing building 3 

preserved.  And I'll be up front, the Board rarely 4 

has waded into design matters of specifying 5 

materials, types of landscaping or so forth.  They're 6 

free to do so, I believe in my mind.  And if they 7 

wish that that is important as a response to any 8 

concerns or review, that could be codified to give me 9 

clear direction.  Okay, in these plans, these aspects 10 

are important and so that we can ensure that the 11 

building permit adheres to them. 12 

CHAIRPERSON HOOD:  Okay.  Mr. Bergstein, why 13 

doesn't the Board, in the past -- maybe you have some 14 

history on this.  Why does the Board not do kind of 15 

what we do and look at plans and make that part of 16 

exactly what's supposed to be produced as opposed to 17 

looking at materials?  Why does the Board not do 18 

that?  And I think you've explained it to me or I've 19 

dealt with it before, but I want to hear it again. 20 

MR. BERGSTEIN:  Well I believe, actually, in 21 

ZR-58 there is actually no requirement that plans 22 

even be submitted.  And ZR-16, now there is a 23 

requirement that plans be submitted.  But there are 24 

cases where plans are irrelevant.  If you have an 25 
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existing building and you want to change the use from 1 

a matter of right use to a special exception use, 2 

there's no plans involved.  You're just changing the 3 

use.  4 

So, not every BZA application actually does 5 

involve construction.  And it's in those 6 

circumstances where construction is involved that 7 

there would be plans.  And the Board's orders always 8 

say that the construct -- as the regulations still 9 

say, that the Board's order includes approval of the 10 

plans, and construction shall be in accordance with 11 

the plans, and the Board never saw a need to call out 12 

what needed to be complied with specifically, because 13 

the regulations said you had to comply with the plans 14 

and the Board didn't say, and we mean it. 15 

So, now with this dialog and with this 16 

proposed change in regulation, the Board is going to 17 

have to understand that when its orders say, 18 

construction shall only be in accordance with the 19 

plans, maybe not so.  Maybe there are these 20 

flexibilities that will be granted.  And so, now if 21 

this is adopted the Board is going to have to learn 22 

to say, and these are the specific conditions that 23 

need to be complied with, notwithstanding the 24 

flexibility that otherwise would be granted.  And so 25 
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that's going to be a change in learning for the 1 

Board. 2 

CHAIRPERSON HOOD:  So it goes back to 3 

Commissioner Miller, what he said, what, two hours 4 

ago, about the condition.  Okay.  5 

I'm just trying to flush this out.  And I 6 

want to ask, I'm just going to pick on one person, 7 

and this is unprecedented.  I do a lot of 8 

unprecedented stuff.  I'm going to ask Mr. McCarthy 9 

if you can come back.  I want to ask you a quick 10 

question. 11 

And I know, don't hold this as precedent 12 

setting because we normally don't do it like this. 13 

You heard that discussion about some of the 14 

things that need to be looked at from the ZA when 15 

he's getting the flexibility.  Now we have something 16 

and you heard that discussion from Mr. Bergstein 17 

where ZR-58 did not describe anything.  It was like 18 

the wild wild west.  I'll take somebody else's words. 19 

But now he has some specific guidance and 20 

also we can put it in a condition.  Will that give 21 

you a level of comfort? 22 

MR. McCARTHY:  I would love to respond in a 23 

meaningful way to you.  To be honest, I came to this 24 

hearing prepared to talk about the PUD provision. 25 
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CHAIRPERSON HOOD:  Okay.   1 

MR. McCARTHY:  I spoke outside my authority, 2 

speaking on behalf of the KCA, spoke about my 3 

personal experience, what I've been hearing and what 4 

I feel.  Just about, about our feelings about 5 

increasing discretion, and those are real concerns.  6 

And they are real agitations in the community right 7 

now. 8 

CHAIRPERSON HOOD:  Okay.   9 

MR. McCARTHY:  But, you know, just as a 10 

lawyer, you know, the best law is always the law that 11 

is reliably and predictable, that people can look to 12 

and say, okay, that's how I gauge my behavior.  And 13 

the minute you start getting squishy, it stops being 14 

real law.  And it stops being something that people 15 

can count on. 16 

So, but having just spoken about those 17 

generalities, I'm not in a position to really talk in 18 

a substantive way about those details. 19 

CHAIRPERSON HOOD:  Okay.  Okay. 20 

MR. McCARTHY:  Just discretion gives us 21 

heartburn. 22 

CHAIRPERSON HOOD:  Okay.  All right.  I don't 23 

know if you had a chance to look at what's being 24 

proposed.  I would ask you, if you have time, if you 25 
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could do it.  Maybe, Mr. Eckenwiler, have you looked 1 

at this?  Are you aware -- you just came to talk 2 

about the PUD waiver also?   3 

And this is the last person I'm going to call 4 

up.  I know we need to move on. 5 

MR. ECKENWILER:  So, Mr. Chairman, just so I 6 

understand your question, are you talking about the 7 

specific provisions of the Zoning Administrator's 8 

minor flexibility? 9 

CHAIRPERSON HOOD:  Right. 10 

MR. ECKENWILER:  I have run my eyes over them 11 

but I am not prepared to offer specific comment on 12 

them.  And certainly there is nothing in the official 13 

position of ANC 6C that goes to that. 14 

CHAIRPERSON HOOD:  Do you think you all would 15 

be looking at this any time, because we're going to 16 

obviously be having some more conversations and -- 17 

MR. ECKENWILER:  We certainly could look at 18 

it, at our October meeting. 19 

CHAIRPERSON HOOD:  You know, actually, 20 

especially the conversation 34 -- 304.10 and 304.11, 21 

I would ask, not giving you a homework assignment, 22 

but I would ask the ANC if you could do that for us.  23 

That would be very helpful of me.  Sooner than later. 24 

MR. ECKENWILER:  Be happy to do that.  I 25 
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appreciate the homework assignment, Mr. Chair. 1 

CHAIRPERSON HOOD:  All right.  Thank you very 2 

much.  Thank you both.  Appreciate it. 3 

MR. ECKENWILER:  Thank you.   4 

CHAIRPERSON HOOD:  All right.  All right, any 5 

other comments or questions up here?  Mr. Turnbull? 6 

MR. TURNBULL:  Yeah.  Thank you, Mr. Chair.  7 

Mr. LeGrant, in 304.7 we talk about the Zoning 8 

Administrator shall report to the Zoning Commission 9 

any modification that is done.   10 

MR. LeGRANT:  Yes. 11 

MR. TURNBULL:  But there is nothing in there 12 

that talks about the Board of Zoning Adjustment. 13 

MR. LeGRANT:  Yes.  So, this is an existing 14 

provision as you well know --  15 

MR. TURNBULL:  Right. 16 

MR. LeGRANT:  -- that was carried over from 17 

ZR-58 for Zoning Commission actions.  Okay?  So it's 18 

never been extended to the Board.   19 

You know, I guess the threshold question here 20 

is, is there a qualitative difference between types 21 

of reviews that the Commission does versus the Board?  22 

I think you heard this evening that there are views 23 

that support that. 24 

And I'll take a crack at it.  When the 25 
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Commission, like in a PUD context, gets to look at in 1 

a balance of relaxing certain zoning standards in 2 

return for public benefits, and that the Commission's 3 

power is very, I won't say enlarged, but it concludes 4 

the design aspect of that project.  And so the 5 

elevations of those buildings in a PUD are adhered -- 6 

are to be adhered to so the actual visual appearance 7 

is critically important in that context. 8 

My experience to date with the Board, the 9 

Board decisions, is that it does not extend to design 10 

aspects of the projects.  In my experience it has not 11 

done so.   12 

What I propose this evening is some basic 13 

parameters working around what the Board discretion 14 

when it's making decisions on the narrow relief 15 

aspects that it's presented before it, a special 16 

exception or a variance relief.  So I believe there's 17 

a qualitative difference. 18 

MR. TURNBULL:  But there could be cases. 19 

MR. LeGRANT:  There could be cases. 20 

MR. TURNBULL:  There could be cases.  Okay.  21 

Let me -- shifting over to 304.5, there's some -- the 22 

language has been crossed out.  We talk about the 23 

Zoning Commission authorized to provide -- the Zoning 24 

Administrator determines the pros, modifications 25 
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consistent with intent.  Board of Zoning Adjustment 1 

has been crossed out. 2 

MR. LeGRANT:  Yes.  So I'll take a crack at 3 

explaining that. 4 

304.5 as written, and incorporated in ZR-16 5 

was to address both Zoning Commission and BZA.  It's 6 

my office's view that they should be distinguished 7 

and that's why the proposal of 304.10, 11, and 12, is 8 

specific to BZA, where it remains to apply --  9 

MR. TURNBULL:  The same criteria. 10 

MR. LeGRANT:  Right.  The same criteria -- 11 

MR. TURNBULL:  Two percent.   12 

MR. LeGRANT:  -- applied to the Commission, 13 

which again is largely carried over from ZR-58. 14 

MR. TURNBULL:  Okay.  All right.  Thank you. 15 

MR. LeGRANT:  Yeah. 16 

MR. TURNBULL:  Oh, I guess the other thing, 17 

you've heard some ANC commissioners talk tonight 18 

about issues that they've had with ZA rulings and 19 

that.  How do you think this has come about?  I mean, 20 

is there -- I don't want to put you on the spot  21 

but -- 22 

MR. LeGRANT:  Well, a lot of people put me on 23 

the spot tonight. 24 

MR. TURNBULL:  -- you're on the spot. 25 
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MR. LeGRANT:  So let me say this, and this is 1 

to everyone in the room.  You know, I've used my best 2 

professional judgment in applying my review of any 3 

zoning regulation.  We have a process in which they 4 

can be appealed to the BZA.  It's an expensive clunky 5 

process.  It puts a lot of burden on people that 6 

don't like my decisions, the decisions of my office, 7 

to go through it.  It's costly.  It's time consuming.  8 

But is the mechanism in place today? 9 

I will say that my track record is of about 10 

60 appeals over my tenure of nine to 10 years.  It's 11 

about 90 percent upheld.  So, I believe that's a 12 

signal that I have been -- the Board, which, and I 13 

have said this in many forums, I welcome the Board's 14 

oversight when there's a question because then they 15 

can give me guidance when I deviate from what the 16 

Board says, no, you've interpreted the Zoning 17 

Regulations wrong, that they give me that direction. 18 

There are probably other ways that we can 19 

improve information that's available.  I, at my own 20 

volition, or at the suggestion of the Federation of 21 

Citizen's Association, six years ago, said any 22 

determination letters are -- that your office issues 23 

determination letters, that we don't get aware of 24 

those.  That's really frustrating to us.  There's no 25 
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regulation that requires the public dissemination of 1 

those, but I put them on DCRA's website, there for 2 

the entire -- anybody on the internet can look to 3 

those.  And those have been the basis of people 4 

coming to my office, either questioning things, and 5 

on occasion, appealing those actions.   6 

Interpretations.  I'll talk about two 7 

avenues, interpretations if you'll indulge me for 8 

another moment.  It's getting late. 9 

MR. TURNBULL:  Yeah.  Tell us. 10 

MR. LeGRANT:  My goal is to -- there's many, 11 

many, obviously, things that have to be interpreted.  12 

Those I do communicate pretty much to applicants in 13 

the context of individual development decisions.  14 

They come to me and say, what about this?  And I have 15 

to make a judgment call and make interpretation.   16 

I've been in discussions, internally, with 17 

the DCRA, to put those into a database that is on the 18 

internet, keyed to -- and I've kind of waited in a 19 

way to ZR-16, so I wouldn't have to redo it, to the 20 

provisions that, by citation -- so if there's a 21 

question about an area way standard, a code silent on 22 

area way standards, that it can be an interpretation 23 

that is put up that not only the development 24 

community can use to help guide their decisions in 25 
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making development applications, but for the public 1 

to see, okay, this is the Zoning Administrator's take 2 

on interpreting that provision.   3 

The final thing would be, and this came up in 4 

an appeal recently that the Chairman earlier this 5 

week was on, is there are things in the Zoning 6 

Regulations that despite the many good efforts of 7 

many people, the Office of Planning, the Commission, 8 

the Office of Attorney General, input, there are 9 

provisions in the code that are hard to read and hard 10 

to understand, and they're not clear.   11 

I would welcome working with any party.  And 12 

I will say, we have a -- my office has a great 13 

relationship with the Office of Planning.  They're 14 

only two floors up, three floors up from me, 1100 4th 15 

Street Southwest, is that we talk constantly.  Gee, 16 

what was -- here is this provision.  What was the 17 

legislative history?  What was, we believe, the 18 

Commission's intent to help guide me when I make 19 

interpretations. 20 

Nonetheless, there are probably some areas, 21 

and I could come back to this body with provisions 22 

that I think should be addressed, that would give -- 23 

it would save me a lot of heartburn if I had clarity 24 

that -- and I think the community would have clarity, 25 
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like, gee, on a basement versus cellar, I don't have 1 

to tell you how controversial that is.  And people 2 

disagreed the way I've interpreted it.  I think 3 

there's an opportunity to get that before this body 4 

and sort it out, and give me direction.  This is what 5 

we want. 6 

And there's not a, I won't say a whole bunch 7 

of things, but there are several items that my office 8 

is constantly faced with that I think might merit, 9 

perhaps in the technical amendment correction 10 

process, as we're going through ZR-16, or at least 11 

get a timetable of way to addressing them, so the 12 

community, Office of Planning, my office, can come to 13 

this body and give us all a decision that allows us 14 

all to understand exactly what the Commission's 15 

wishes are. 16 

MR. TURNBULL:  Okay.  Thank you. 17 

CHAIRPERSON HOOD:  And I would agree.  Those 18 

are the things that we need to do, community, your 19 

office, our office, Office of Planning.  Those are 20 

things we need to do so we can cut out some of that 21 

misinterpretation and everybody doing the fill-in 22 

process; fill-in what you want and what you think it 23 

should be. 24 

So, I think -- I hope we can do that.  And 25 
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also I want to take you up on, you mentioned what 1 

your office is doing.  I'm going to ask our office, 2 

Ms. Barton, and I guess we work along with Mr. 3 

Bergstein and find out if we can do it.  I would like 4 

for you to come down and --  5 

MR. LeGRANT:  Surely.   6 

CHAIRPERSON HOOD:  -- we may have to do a 7 

public round table.  I don't know what we have to do 8 

to get that done.  But I would like for us to 9 

understand some of the things that’s going over in 10 

your office.  And if we have to do it publicly, we'll 11 

do it that way.  However.   12 

But I would ask our office to work along with 13 

you and let's get that done.  You offered something 14 

when you first started off, about some of the things 15 

you're doing.  I would like to know exactly how 16 

you're going to be going -- obviously you're going 17 

out to the communities, communities coming to you, or 18 

how that's going to work. 19 

MR. LeGRANT:  Yes.   20 

CHAIRPERSON HOOD:  Kind of like what Office 21 

of Planning did when they went citywide, and like we 22 

did when we went to four wards, we were doing the ZR-23 

16.  So I'd like to -- I heard that early on and I 24 

think that would trigger, and I think that the 25 
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community would be happy, so you all can have that 1 

discussion.  Some of the expectations could be met.  2 

Things that you look for might not be specific.  But 3 

they'll have more of an understand of what the ZA's 4 

role is and some of the things you have to do, and 5 

some of the complications that you may have to run 6 

into.  So I think that's a good suggestion. 7 

Anything else?  Commissioner Miller.  Vice 8 

Chair Miller. 9 

MR. MILLER:  Yeah.  Thank you, Mr. Chairman.  10 

I didn't get to say anything to Zoning Administrator, 11 

so I just wanted to say thank you for coming forward 12 

with the proposed changes, the 304.10. 13 

MR. LeGRANT:  Yes. 14 

MR. MILLER:  I think you, as you've said, I 15 

think you have tried to reach a middle ground that 16 

tries to address, to use another term that somebody 17 

used, maybe used, the squishiness in the ZR-58 18 

regulations, and I think that does provide some 19 

parameters that everybody will know going forward.  20 

And I'd also appreciate the offer, all the outreach 21 

you're doing to the community on the ZR-16, and 22 

appreciate the offer you've made to do a presentation 23 

to us as well.  So I just wanted to thank you. 24 

I had one question, but maybe not for the ZA, 25 
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maybe for OP, as part of what you -- one of the 1 

suggestions from, I think a couple of the ANCs, was 2 

when you get one of these requests for modification 3 

that they have suggested that that request be 4 

forwarded to the ANC.  So I guess I want some Office 5 

of Planning or executive response to that suggestion.  6 

It might raise an expectation that they are 7 

participating in a process at that point that they're 8 

not really participating.  There may be some 9 

drawbacks to it, but that's the suggestion that was 10 

made, that they be notified of the modification when 11 

a request comes in. 12 

I don't know.  We are notified currently when 13 

the request comes in, and then that goes forward?  Or 14 

we're only --  15 

MR. BERGSTEIN:  You're only notified after 16 

the Zoning Administrator -- in a Zoning Commission 17 

case --  18 

MR. MILLER:  That's it. 19 

MR. BERGSTEIN:  And that's after the 20 

determination is made.  You're not notified when 21 

requests are made to the Zoning Administrator to 22 

modify BZA or Zoning Commission orders. 23 

MR. MILLER:  Okay.  So, okay.  Well, I just 24 

would like the executor response.  So we're not even 25 
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notified in the Zoning Commission cases whenever a 1 

request comes in.  So I'm not sure if in a BZA case 2 

the ANC should necessarily be notified unless we're 3 

going to notify the Board also, and notify us in our 4 

Zoning Commission modification cases.  But that's -- 5 

I could just get a reaction at some point when the 6 

Office of Planning submits additional comments on 7 

this case to us, to the issue.  Just talking through 8 

it I see some of the problems that the -- in the 9 

initial request stage. 10 

CHAIRPERSON HOOD:  Okay.  Any other comments 11 

up here?  Comments or questions?  Okay.  All right. 12 

MR. TURNBULL:  Mr. Chair, I'm sorry. 13 

CHAIRPERSON HOOD:  Yes. 14 

MR. TURNBULL:  I just had one thing for the 15 

Office of Planning.  I mean, I know the Office of 16 

Planning is following up on the three options, or 17 

whatever it is, four or three.   18 

And I think we heard a lot about the status 19 

quo, but OP had talked in the beginning that there 20 

could be, and without opening it up to the whole city 21 

as far as development for things.  But there were 22 

some, so-called parcels that don't fall within the 23 

right.  I mean, maybe talk a little bit more so the 24 

ANCs understand about parcels that could become PUDs, 25 
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that may not be the right size or might fall within 1 

the minimum guidelines.  And I'm just wondering if we 2 

should have a little bit more information on that to 3 

talk about it in the future. 4 

MR. LAWSON:  If you're asking for some 5 

additional information when we submit the additional 6 

information, we can certainly try to do that. 7 

MR. TURNBULL:  Yeah, I --  8 

MR. LAWSON:  This was certainly part of the 9 

discussion back when --  10 

MR. TURNBULL:  I know.  We've talked --  11 

MR. LAWSON:  -- the Zoning Commission 12 

discussed this back in 2011, and --  13 

MR. TURNBULL:  Yeah, I --  14 

MR. LAWSON:  -- subsequently.  And of course 15 

the problem is that properties can be combined. 16 

MR. TURNBULL:  Right. 17 

MR. LAWSON:  And this is what we see, 18 

sometimes, with PUDs, that there are inappropriate 19 

consolidations of property just to meet the minimum 20 

lot size requirement. 21 

MR. TURNBULL:  Right. 22 

MR. LAWSON:  So, it's very -- I understand 23 

the neighborhood's concern about this, but providing 24 

an analysis of how many properties may or may not be 25 
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eligible for a PUD is pretty much impossible to do 1 

because properties can be subdivided and properties 2 

can be combined no matter what the minimum lot size; 3 

minimum lot size is. 4 

In very general terms, where we would expect 5 

this kind of a provision to have a potentially 6 

greatest impact would be on some of the neighborhood 7 

commercial corridors, like Georgia Avenue, like H 8 

Street, potentially Martin Luther King Boulevard.  9 

Areas where some of the properties are smaller, 10 

probably smaller in many cases, particularly in an 11 

area like Georgia -- parts of Georgia Avenue where we 12 

want to see additional development.  But it's 13 

difficult for that to happen.  Or when it does 14 

happen, it happens in a way that doesn't involve any 15 

neighborhood input because it can only happen as a 16 

by-right project.   17 

So, that's what we end up seeing.  So I think 18 

it would be very difficult, despite the you know, 19 

legitimate, I think request for this kind of 20 

analysis, to actually provide anything particularly 21 

meaningful --  22 

MR. TURNBULL:  Okay.  No, I --  23 

MR. LAWSON:  -- because properties change. 24 

MR. TURNBULL:  I can see where you're going.  25 
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I guess my, the one thought is, not knowing how we're 1 

going to vote on this, three options and whether we 2 

keep it as it is or we make some changes, add some 3 

modifications to this, from the comments we're 4 

hearing you're looking at some kind of safeguards, or 5 

some kind of protection how the Zoning Commission 6 

doesn't go.  And I guess we're looking at how could 7 

that be phrased.  I mean, obviously we see options at 8 

times but the community is looking and saying, well, 9 

maybe you're going too far. 10 

MS. STEINGASSER:  We can take -- we can 11 

certainly look more deeply at that.  These were just 12 

options we came up with --  13 

MR. TURNBULL:  Right. 14 

MS. STEINGASSER:  -- this afternoon, reading 15 

the comments.  But yes, we will provide some more 16 

comments and some more guidance and thought on the 17 

issues. 18 

MR. TURNBULL:  Okay.  Thank you. 19 

CHAIRPERSON HOOD:  I actually was going to 20 

propose that we take that PUD off the table and deal 21 

with that tonight.  But I just thought, we don't have 22 

Commissioner May.  So, I think that's one, as I think 23 

Ms. Steingasser alluded to, we can go ahead and move 24 

forward.  I think that's one that we can move forward 25 
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with faster, sooner than later.   1 

Oh, well, we definitely need to wait then if 2 

-- okay.  All right.  Okay.  So anything else?   3 

Do we need to come up with dates or what do 4 

we need to do?  Dates, or --  5 

MS. SCHELLIN:  Did you want the ANCs, the two 6 

ANCs to provide a response within a week so that that 7 

way OP would have that to be able --  8 

CHAIRPERSON HOOD:  They're not able to do 9 

that in a week. 10 

MS. SCHELLIN:  Oh, okay.   11 

CHAIRPERSON HOOD:  Whenever.  Even if they 12 

don't meet the -- if we get it late. 13 

MS. SCHELLIN:  Okay. 14 

CHAIRPERSON HOOD:  And they have to ask for a 15 

waiver, because I want to see that. 16 

MS. SCHELLIN:  Okay.  So, Ms. Steingasser --  17 

CHAIRPERSON HOOD:  Commissioner May needs to 18 

read the record, so we've got to keep that in mind 19 

also. 20 

MS. SCHELLIN:  Yes. 21 

MS. STEINGASSER:  So, this is how we're 22 

thinking of the case.  There's three separate actions 23 

required, the PUD action, the vesting action, and the 24 

Zoning Administrator's flexibility.  And the 25 
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Commission has asked us to bring back additional 1 

information, thoughts on options regarding the PUD, 2 

options, which we're happy to do so.  We've seen no 3 

requests for anything about the vesting.  Everybody 4 

seems comfortable with that.  And then I'm not sure 5 

whether anything is being asked of the zoning 6 

flexibility. 7 

We can bring back all our comments on those 8 

for the October 17th meeting.  There's only one 9 

meeting in October and only one meeting in November. 10 

CHAIRPERSON HOOD:  Can the ANC -- because the 11 

only thing I'm asking for on the -- my brain is 12 

freezing.  I got so much things I'm thinking about.  13 

What was that last one I just asked you all? 14 

MS. SCHELLIN:  For them to respond to the 15 

DCRA's --  16 

CHAIRPERSON HOOD:  Okay.  That's it.  Yeah, 17 

to the ZA's --  18 

MS. SCHELLIN:  -- suggestion. 19 

CHAIRPERSON HOOD:  -- comments.  Only thing, 20 

especially 304.11, 10 and 11, can you do it by 21 

October the 17th?  Or is that too soon? 22 

UNIDENTIFIED SPEAKER:  [Speaking off mic.]  23 

CHAIRPERSON HOOD:  Okay. 24 

MR. TURNBULL:  I just had, coming back to Mr. 25 
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LeGrant --  1 

CHAIRPERSON HOOD:  Hold on.  Before we go to 2 

that. 3 

MR. TURNBULL:  Yeah. 4 

CHAIRPERSON HOOD:  What about -- can you do 5 

it by then?   6 

UNIDENTIFIED SPEAKER:  [Speaking off mic.]  7 

CHAIRPERSON HOOD:  Well, I would like to have 8 

it.  But here's what, by then, if that's the way 9 

we're going to move I'll just take one and you may 10 

want to -- can you all work -- well, can ANCs work 11 

together? 12 

UNIDENTIFIED SPEAKER:  [Speaking off mic.]  13 

CHAIRPERSON HOOD:  I kind of know in the 14 

past, I've actually been thrown out of the ANC 15 

meeting, I won't admit that, because of that issue.  16 

So I know then about 15 years ago it was an issue 17 

about ANCs working together.  So, maybe some of your 18 

comments if you and Mr. Eckenwiler, you all know each 19 

other, maybe you can -- not necessary to say that 20 

you're speaking for ANC 1C, but if you all can kind 21 

of maybe put that together.  Since you can't do it, 22 

maybe you two can work together.  I just want to hear 23 

your opinions. 24 

Okay.  Great.  Okay.  I'm sorry, Mr. 25 
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Turnbull. 1 

MR. TURNBULL:  No, that's fine.  One of the 2 

things that came over, it was talking about we looked 3 

at, get back in the ZR-58, ZR-16, was this whole 4 

business of changing materials.  It's not really 5 

addressed in ZR-16 that you have the flexibility to 6 

change materials, but because it probably never 7 

became much of an issue in the ZR-58 cases a lot of 8 

times.  I don't know if it really was mentioned. 9 

So now if the BZA starts mentioning, and then 10 

we talk about context and brick or whatever, I'm 11 

assuming then that you don't have the flexibility to 12 

change materials. 13 

MR. ECKENWILER:  I believe that if the 14 

material aspect is something the Board wants to speak 15 

to, I believe at this point it would have to be in a 16 

condition --  17 

MR. TURNBULL:  Okay.  Otherwise you can 18 

change it then? 19 

MR. ECKENWILER:  I believe I could change it. 20 

MR. TURNBULL:  Okay.  All right.  Thank you. 21 

CHAIRPERSON HOOD:  Okay.  Anything else?  We 22 

all on the same page now?  Do we need dates, or we 23 

already have the dates? 24 

MS. SCHELLIN:  Yes.   25 
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CHAIRPERSON HOOD:  Seventeenth. 1 

MS. SCHELLIN:  That would be the meeting, but 2 

we need to have submissions prior to that.  If we 3 

could have all the submissions by 3:00 p.m. October 4 

11th? 5 

CHAIRPERSON HOOD:  Can you get yours in by, 6 

what's it, the 17th?  Sixteen, 15.  Can you get yours 7 

by the 14th?   8 

You know what, if you get it by the 17th, can 9 

you get it by the morning of the 17th? 10 

MR. ECKENWILER:  Yes. 11 

CHAIRPERSON HOOD:  Okay.  Okay, and we just 12 

have to --  13 

MS. SCHELLIN:  Whatever the soonest date you 14 

can would be better.  If it can be before the 17th, 15 

great.  That would be better.  Thank you.   16 

And then OP, 3:00 p.m. on the 11th? 17 

MS. STEINGASSER:  Yes, ma'am. 18 

MS. SCHELLIN:  Thank you.  Other than that, 19 

the record is closed. 20 

CHAIRPERSON HOOD:  Okay.  Do we --  21 

UNIDENTIFIED SPEAKER:  [Speaking off mic.]  22 

CHAIRPERSON HOOD:  Solo.  You can't -- yeah, 23 

I want theirs too.  What time do you all need?  How 24 

much time?  25 
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UNIDENTIFIED SPEAKER:  [Speaking off mic.] 1 

CHAIRPERSON HOOD:  So you can't meet the 2 

17th.  When is our next meeting? 3 

MS. SCHELLIN:  November.   4 

CHAIRPERSON HOOD:  I'm not in no rush.  I 5 

want to get it right.  So I'd like to get that 6 

comment.  That's important.  That's important. 7 

Oh, we have two actions on this?   8 

Okay.  Well, you know, what?  I'll tell you 9 

what, Ms. Schellin, you can provide it.  Depends on 10 

what we come up with proposed action.  You can 11 

provide something, comments for final action, so 12 

let's make a note that I did ask, 1C, right? 13 

MS. SCHELLIN:  Well, it will be open to 14 

everyone, once the proposed rulemaking --  15 

CHAIRPERSON HOOD:  It will be open to 16 

everyone once the -- okay. 17 

MS. SCHELLIN:  Right. 18 

CHAIRPERSON HOOD:  Yeah.  I just want to make 19 

sure that they get theirs in.  Okay.  All right.  20 

Thank you.   21 

MS. SCHELLIN:  So, Commissioner Turnbull 22 

seems to think that you wanted Kalorama to also 23 

comment prior to taking proposed action? 24 

CHAIRPERSON HOOD:  Well, everybody can -- I 25 
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think you saw --  1 

MS. SCHELLIN:  Before you take action. 2 

CHAIRPERSON HOOD:  You want it before? 3 

MS. SCHELLIN:  Or after?  4 

CHAIRPERSON HOOD:  Kalorama, do you all want 5 

to comment also?  6 

MS. SCHELLIN:  Or, do you want to wait?  7 

MR. GAMBRELL:  [Speaking off mic.]  8 

CHAIRPERSON HOOD:  Okay.  Well, they may get 9 

it in before the -- they may get it in, so. 10 

MS. SCHELLIN:  So if you can get it in by 11 

October 11th, 3:00 p.m., great.  Otherwise, you can 12 

comment when the proposed rulemaking is published. 13 

CHAIRPERSON HOOD:  And that's for the ZA's 14 

recommendations.  And again --  15 

MS. SCHELLIN:  Yeah. 16 

CHAIRPERSON HOOD:  -- remember, we're going 17 

from ZR-58 to nothing, to now having some parameters 18 

or something to look at.  So that's why I wanted to 19 

get you all to weigh in on that.  Okay?  All right. 20 

MS. SCHELLIN:  And then the record is closed 21 

except for those three, and the OP. 22 

CHAIRPERSON HOOD:  Okay.  And for proposed.  23 

But if we get to final then it's open for --  24 

MS. SCHELLIN:  Right.  Right.   25 
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CHAIRPERSON HOOD:  So we have anything else?   1 

All right.  So with that I want to thank 2 

everyone.  I think it was a very good discussion.  I 3 

want to thank everyone for their participation 4 

tonight, and this hearing is adjourned. 5 

 [Hearing adjourned at 8:53 p.m.] 6 
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